
.. 

' . 

FINAL OFF-SI'I'E RULE 

Procedures for Planning and Implementing 
Off-Site Response Actions 

September 22, ~993 

111111111111 IIIIJ/1/IIII/1/IIIIII/111111/III/ 
1085164 _ R8 SDMS 

Federal Register Vol. 58, No. ~82 (pp. 49200-49~8} 



1 
j 
i 

l 
I 
l 
1 

i 
I 

~49=200===F=td.eai====~===='==v,=o::L::~::a:::. ::N::~==lS=%=/ ::W::ed:nes==cia:!T:::·::Satl::::· t::em=-=2::2::. ::1::99::3::/=R=ul=•='"::. d=Remi.uicns=· -=· ===~ .. 

· Fecla-al ~em Nonmbsr ~. 198!). 
u rwviseci November 13, 1987 (OSWER. 
Dirllct1ve No. 9834.11). 
DA'IP: Effacttn: 'l11e f!.nal rule t. 
ef!'adive Octab. 22. 1993 •.. - . -

c:ERCLA sect1an 30! pranda far a· 
lepalatin veto of J'81Ui&t:icma -· 
promulgated under c::ERa.A.. Althoup 
INS"· Chadha, 462 U.S. 918, 103 S.Q. 

· l1!.f'(t983J;:asnuvil1Qityohu 
legislative veta·inta quemcm. E2 A has 

. transmitted a ccpy ol this regulation to 
the Seaetary of the SeoatnDci the Oatk 
of the House of:ReptN~DtatinL II my 

~-act1QJ1 by Co.Jlpa c:a1Ii!thl'tft'act1ve 
dita oftllla I'I!Dlat:S= into·ttU..Umr. 
EPA will publiaJLnot1c8 af clarificati.cm. 

. ID. the Fedenl K.epw.. . . 
AllCPUR!' 'l'h.e omdal record far this 
rulem•king is locaud. ID. the Superfund. 
Doc:kat. U.S. Enviranmmtal Protectica. 

------------~. J\3flllq (0$-245), -lOt M StrHt SW.. · · room 24.27, Washinit=. DC 20480 (2021 
28D-3048) end is nail&hla far public 

- -. - ..... _:_. inrpec:dcn from 9 a.m. ta 4 p.m.. 
Monday throu&h Friday, excluding 
holidaY'; The dac:bt number is 121-

. POS. . 
Amenamenc to the~ 011 &nO ~JIURTHER INPONIAncN CONTACT: 
Haz:ardoua Sub«tmc:M Po4&utloft ·.- . ·-· Ellan i:pltain. .RaA. E:n!arcsmem. 
Cont1~ Ptan; Procedur'M for Divtsicm. Ofl!ca oi Wute Progmm.a 
PfaMing and lmp4emendf'9 Oft-site:· · F.a.farcmnmt (OS-520J •. EnV'irc:I:D.mlmtal 

· . RuponM Adiona · · ' P!'otect1CID Agmcy, 401 M Stre«. SW .• 
· AGENCT:' !uvl:ronme:ntal P:t:tsction W~ DC 20-460. Phone (2021 . 

"'" (EP AJ · 215()o-o4349. ar the R.CAA Sucerlund. 
~ F'!nal ~. ... - Hotline (800) UW34e (or· (703) 92G-
-----------.,....--. = sato.mt.ba~~oc.!.--. 
IUIA''III'r. '1'ha U.S. E:lvircmmmtal.--:·: ... matropalitaiurea}... .. ; .. , ... ~~· • 
P.rat.a1all Apncy- {EP /d ~ today . . .• 

. am~Ddin& tlw Naticmal 0U and.· .. ~ ·: : ·• IUPP\DmCT.un' IIPCRIIAT1011:. 
Hazarc!aua Substmca Polluttcm- · Tallll·ete iiii · · 
~ Plm (''Ncr). Todar·a . L AucharitT , -. 
bal nil. iniplemmts th-. requha:m.mt:l II. In~ 
of the Camprah.msive Enviraammtai liL B~ 
RMpcmM. Compmaaticm.end I lability · IV. Dbcu.sltal:lofllzW Kula 
Al;t ('-c:s::Ra.A"J {u amenciad. by the A. ApJ1l1cahtl1ty 
SuperiundAm•ndmenca and. · t =:;v::;~ 

. RNuth.ari:ation Act of 1988 (SARA)). IL LOR R.idu. 
md l:ac!ude. c::enain additit:~Ylal ill. Cu:iAc::aDaD 011 sw..qu.m T:IAdln 
requimnmr. that EPA B.cds to be ofa:aa.A ...... 
app~riltL CERa..\ devz:;t.. 2.Ad1ozlaMildad. · . 
proc:ec1~ that must be obwa • ed wba 1. '!dlrclmalll Adi'ri~·· 
a r.pcmM -=ttaa under a:Ra.A. IL Ad1ozla Ulld..rc:EIC-'o s.ca=·lZD 

=="~m:f . 0 ~~~,.--
pallutan~ ar czmtam;n•nca ~ 3. RCRA. .5el:tt= 7003 Al:dcu · 
re"---..1 ta U .. ~,.... a w·--") 4, ~· • 
'~ ~ --- !. Jlre..S.ARA Y. POIC..5AAA .AcW:Ica 
~from CERCLA dec:ima:a. a. Dtt....,rnms Aa::epcabtlitT 
docummta. ~ aAar the mec:tn:lmt of 1. Stac.lala- • 
SARA (Le.. aAezOctcbc 17,1988). Th1a Z.IPA'JilaM . 
rula also m.U.. tb. .. prccaci~ 3. otspasa b8cwec Stat. ami f:P A 
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4. No Coo~tin Asreement Requiremnt 
5. Fadllty Aa::aptabill~ Statui 
C. DetumiJ1.in& Aa:eptabili~pliance 

Qiblri& . . . . -
· t.ID.Ipection Requin:mata J 

· The purpoee ol this oif·site ~ticm receivw CERC.A waRatrom CERC.A 
is to avoid having CERCLA wastes from authorized or funded~· .aicms, 
CERCLA-eutharized or -funded includins RCKA treatmnt. storage. aud 
response actions mntributa to present or permit-bv-ru!e fadlitiBS.and any_ ncm• · 

. z. RecaiYiq_Unit ·' -~. 
3. Facility· :· :..... :_ 

futunl environmental problema by ·· . RCRA subtitle C fadllties (auch as . 
·· directing these wutes to management - ~ -subti~or""ffdlltf&--:-

unit• determined to be environmentally. permitted to~ buudQU.-..-· 
sound. Congress and EPA have alWIJI · substance wutU under the Toxic 
believed that a CERCLA cleanup ahould . Substances Control Ad. (TSCA)) a, 'Ibe-· · · 

4. Rell'l'mt 'liolations---· · 
5. MID~~ Teclmolou Requimne~tl 
. (M'I'Rj) . . ·• . -

· e. Facllitin Opentiq Under a RCRA 
Exemption and Non·RCRA Facilltin 

D. DatumiD.i.D& Acx:eptabWty·Rele&HI 
1. ldentifyin& Raleuea 
Z. De MlDimil Raleuu 
3. Raleuel to the Alr 
4. Other Rei ..... 
'E. Notiftcation of Aa::aptabUity .. 

. 1. ManqemQt QptiouJw Loa. of 
Acceptability· . . .. 

z. Potential Unaa:eptahlllty 
P. Rniew Proceduru · 
1. Aamcy RelpoD1111"1m8 
Z. Noti&atioD of Immediate · 

Unacceptabillty . 
3. Potentially Rnpouihlt Putiea 
G. Due Proceu Issun 
1. Potential Loa of Buainen 
%. Paymnt of Penalti• · · 
3. Rniew of Detennination Decision 
4. Rariaw Procedures 
5. NotiflcatiOD.of Dedslou 
H. RHvaluatioa of Uua::aptabWty 
1. Tbresholds/Enforcaabla Asfeemeutl 
z. Cmrec:tive Action/Controlled Releases 
3. Raleun and Regaining Eligibility 
4. RegainiDg Physical Compliance at 

Trntment and Storqt Fadllties 
L Implementation 
J, Manifest Requirements 

V. Regulatory Analysis 
A. Regulatory Impact ADalysia 
B. Regulatory Flexibility Act 
C. Paperwork Reduction Act 

VI. Supplementary Document . 

I. Authority ·· 
Sections 104(c)(3), 105, and 121(d)(3) 

of the Comllrehensive Environmental 
Response. Compensation and Uability 
Act of 1~80 {"CERCI..\'1, as amended 
by the Superfund Amendments and 
Reauthorization Act of 1988 ("SARA") 
(42 U.S.C. 9604(c)(3), 9605, 9621(d}(3)); 
section 311(c)(2) of the Clean Water Act 
(33 U.S.C. 1321(c)(2)); Executive Order · 
12580 (52 FR 2923, January 29, 1987); 
and Executive Order 12777 (56 FR 
54757, October 22, 1gg1). 

U.IDtroducUoa 
Today'• final rule amends the 

National Oil and Hazardous Substances 
Pollution Contingency Plan (''NCP"), 40· 
CFR part 300, by adding a new . 
S 300.440. The May 1985 off-site policy 
(50 FR 4593345937 (November 5. 
1985}), u revised by the Procedures for 
Implementing Off-lite Response Actions 
of November 13, 1987 (OSWER · 
Directive No. 9834.11), (hereinafter 
known u the "Off-site Policy'1, is 
superseded by this rulL . . 

be more than a relocation of Agency believes that aw:h a step will.-· 
environmental problems. and have further the protection ofbumui health· · 
attempted to euura the proper and the environment, ed the _. : 
treatment and disposal of CERCLA · · · development of a aound md c:onsistB1. . -
wastea n~moved fiom a CERC.A lite. public: palic:y; it would abo aarn to 
.EPA believes that the praceu l8t out 1D further the go"ab reilactad ill CERa.A 
thia rule for ensuring that CERCLA · .. aection 121(d)(3). ·. . . 

;~~ft~~~~v~f~~t-~~f2~~;~¥j~~Js~~O:. . 
violations or uncantrolled release~,· 121 (and thu.a eactiOD 121(d)(3)) appli• 
assures that the receiJit of CER.a.A. . to action• uiains from· past-SARA : . · 
waste will not pose aCiverse eff'ed.l on. · decision documents cmly,2 EPA haHn.. 
the environment. . that it~ logical and appropriate to 

The off-site regulation should hAlp. - apply this lule to CERa.A wutaa- · 
· prevent the aggravation of conditions at · resulting from two ather categories of . 

problem sites and reduce the · · aimilar cleanup ICtion.s: those · · - - · · 
government's and the Superfund's authorized under CERQ.A before the- . -
potential liability by establishing enactment of SARA, and those . . , · 
criteria gowrnins the off-site transfer of performed under the Naticmal .- .. 
CERCl.A wastes from CERa.A.· Contingenc:y.Plm pursuant to aactiOD · 
authori:z.ed or -funded respon~e actions. 311 of the Cam Water Act (for DDil• ·. 
Tbe rule should alae help to enSW'8 that petroleum praducts).AccordiDsfy, this 
off-s.ite transfer decisions are made in m role applln to a number of situations iD 
environmentally sensible manner, · addition to those axprnaly set out ill · 
consistent with sound public policy and section 121(d)(3J ofCERa.A. . 
businesa practices. Today'a final rule establishn tD · 

The requiramenu of this role are aiteria and procedurn for determining 
integral components of the "selection of whether facilities an acceptable far the 
remedial action" pmvision in CERCLA off-site receipt of CERa..\ wute from. 
section 121. and their proper . . : CERCLA-autho~ or ·ftm~ad . -
application will help to en.sure that response ect.lona and outlinea the . ·. 
response actions selected are protective CERCLA wastes and actions affected by 
of human health and the environment the aiteria. It establishes mmpliance·. 
(consistent with CERCLA 'section aiteria and relea~e aiteriL and _ 
12l(b)(1) and, mon~ generally, with establishes a process for determiniDB 
section 104(a)(1)). - whether fadlitias are acceptable baNd. 

Today's final role implements the on those aiteria. The rule leaves the· · .. 
requirement. of t.eetion 121(d)(3) of final dedsicn of off-site acceptability · .. 
CERCl.A, which ~ovides that in the . with EPA. after providing the 
case of any CERCLA response action · · opportunity for, and encoungiDs. 
involving the off-site transfer of any . . substantid ccnaultation with tD State-
hazardous substance, pollutant. or · in which the off-site &dlity £! located. · 
contaminant (CERCLA waste), that - • ' 
CERCLA wasta may only be plaC9d in a • A TSCA ~u.d t.dllt,'s = H"ty eo 
facility that is in compliance .with the :C:.:r~ ~~ IICitAs:,..c:;~::;
Resource Conservation and Recovery . ~P~ ~ • • TSCA fad1lty IWIIw• ca. 
Act (RCRA) (or other applicable Federal a.buac:llal~..,..ftoladau•ardeaiiiiiM 
law) and applicable State requirements. NCI!Iiftllt ail. 'nllln&-IIDdillt ilra nc:.\ · 
CERCLA requires that for "land disposal ::!:!-~;':;:-.:,.:-=-,.:..-==..- .. 
facilities," there may be no transfer of 11M fld1itJ (L~ DO& !lilt at &t. ...-rilll UlliU. SudL 
CERCl.A wastes to a unit with releases. m-mut be~ bJ t::anmin&u. 
and any releases at other units must be WICMr • Sllle• ,-... ...-..-
controlled. 2 SctioD tn(bXtt vt SAM prawtcA. 1111& dla- . 

(d)() ~IIII(CDCLA-=a•tnallai&IIIM 
Although CERCLA section 121 3 appiy 10 •J .-.lia1 ac:Uao b wtuda &ba a-G· 

applies compliance aiteria to all . oiDKisiaa(...ao"1_..-,arm._..... 
facilities. it applies "release" criteria d-loci.-L bdan &t. u.. •··==• Ill 
only to RCRA subtitle C land disposal ~ SAJ.As.ca- usOIDJpnmdaldllljfa ROD wu aipad. ar __. dacna Jod.-, wa&IUD 
facilities. EPA believes, as a matter of the »day ptriad .,._ wunm•• o1 s.uA.Ibl 
Polii"V, that some release aitaria should ,...edla.lldlaa dalld ~ ..ndl CDa.A 

-:r ·-'-sn~~tm..-a-·...apoucr' tt also be applied to ~ facilities that -
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The final rule outlines the State's role in requinlmauts. The aectian· also requires.. Subtitle C treatment and atorap 
ilie off-site eccaptabillty determination · that l9C8iving wtits at land disposal ·· . : facilities, and from all unifa at oth .... 
and eilsuru that States will remain fadlities have no releasea of h&za.rdoua . than-Subtitle C facilities, must also be 
active partidpants in the · -. :. · - wastes or hazardous conatituents and · · addressed bv a corrective action· 
dedsionsm.aldng process; 1'he rule also that any releases from other units at a . program prior to using any unit at the · 
establishes procedures for notification land disposal facility be controlled by &; · facility for the management of GERCLA 
of unacceptlbillty, appea.ll of • · RCRA corrective action pro~ · . · wastes. - , . . .. · · .. 
unacceptability detenninatioD8, and re- Finally, EPA 1srwtd reviaid · ~: .: · The Rule provides procedures for EPA 
evaluation of unacceptabillty · proced uraa for implementing off-site to notify the facility if EPA determines 
detenninatioaa. • · · ·: response acti.ons on November 13, 1987, that the fadlity il unacceptable. It also · 

. Under the rule, the policy of applying u a memorandum from f. Winston· . provides an opportunity for the ownrtr/ 
off-site requirements to actioD8 taken . Porter, A.sai.stant Administrator for Solid operator to discuss the determination 
under section 7003.ofthe Solid Waste. Waste and .Emergency Response, to the .. with the appropriate government · 
Disposal Act. u amended by RCRA. is EPA Regional Administrators (OSWER. offidal, and if still unsatisfied, to obtain 
discontinued. • ... ·. · _ . Directive No. 9834.11) (the "Off-site· • a review of the determination ~y the. m. B ~a..- d , , , Policy"). These procedures, which were ResdonaJ Administrator. .. ~ · 
·~ .. 1111 

· . . effective immediately, provided · . the following discUssion oftoday's 
· From the ~g of the CERc..A : · guidance on complying with the SARA. . rule describes the newS 300.440 · 
program, Congress has mand.ated·that requirements, updated the1985 Off-site requirements and responds to publlc 
CERCLA wastes. be treated, stored, and Policy, and provided detailed ·· _ comments received on the proposal. 
disposed of In an environmentally. procedures for issuing and reviewing two major changes have been made 
sound manner. Section 104(cl(3) of unacceptability determinations.a · · from the proposed rule as a result of the 
CERCLA. as originally enacted in 1980, The Agency proposed amendments to comments received: (tJ EPA-not the 
required States to ensure the availability the NO' on November 29, 1988 (~3 FR States-will make the final · · 
ofa hazardous waste ~posal fadllty tD 48218) to implement the requirements determinations u to whether off-site 
compliance with RCRA subtitle C for of CERCI.A section 121(d)(3), and to add facilities are "acceptable" under th1a 
receipt of hazardous waste from-Fund· certain appropriate requinlments · rule to receive CERCLA.wastea. with. 
financed remedial actions. . · contained in the Off-site Policy. EPA States being active partidpants duriD& 

In January 1983, EPA issued Guidance received over 7~ specific comments on the decislon·maldng process, and (2) the 
on the Requirements for Selecting an the proposed rule and hu carefully distinction between criteria "for CERa.A 
Off-Site Option in a Superfund analyzed these comments and madii .wastes resulting from pre- and post· <· . 
Response Action. This first guidance on changes ail appropriate in pramulgating SARA decision documents has been · 
the off-site transfer of CERCLA wastes today's rule. Today's final rule (the removed. These changes, as well u 
required a fadlity lnspection and that '"Off-site Rule") Implements and . other comments received on the 
all major violations at the facility be codifies the requirements contained in . proposed rule_. are discussed below. 
corrected in order for the facility to CERCLA. section 121(d)(3), and . · . . . . . 
receive CERCLA. wastes from remedial • _ incorporates many provisions of the Off· A. Appl1cabllity · 
or removal actions. EPA's May l98~ . site Policy. Specific responses to the 1. CEllCLA Wastes Affected 
"Procedures for Planning and comments received are set out below, or . · 
Implementing Off-Site Response · in the "Comme~t-Respo~se Document'" 1. Labor:atory samples. The proposed 
Actions" (SO FR 45933) detailed the · to this rule, which is avBllable from the rule provt~ed that the transfer 0~ 
criteria for evaluating the acceptability Superfund Docket. CERCLA s1te samples to an off·slte . 
of fadlities to receive CERCLA wastes. · laboratory for characteri~tion would 

The NO', revised in November 1985 IV. Diacuuion ofFi.aal Rule not be subject to the rule based on the 
( 40 CFR part 300), incorporated . The Off-site Rule generally provides . small size of lab samples. the need for 
requirements for off-site receipt of that a facility used for the off-site - prompt and frequent laboratory 
CERCI..\ wasta. The NC?, at 40 CF'!t management of CERCI.!,. wasta.s must be analysis, and the hisli level of . 
300.68(a)(3), required that facili~es have. in physical complianc•with RCRA or . confidence that lab samples--due to : 
permits, or other appropriate other applicable Federal and State laws.· ·their value to the sending facility-wtll 
authorization to operate, in order to be In addition. the following criteria must · be properly handled (53 FR 48220). 
acceptable for receiving off-si~e CERCLA be met:. . . · Several commenten contended that the 
waste. · • Units r8caiving CERCLA wastes at · exemption should be enlarRed. such that 

SARA reafB.rmed the rationale · RCRA subtitle C fadlities must not be: off-site requirements would also not 
embodied in CERCLA. section 104(c)(3) releasing any hazardous wastes, apply ta sample shipments from labs to 
and the May 198~ Off-site Polley. · hazardous constituents or hazardoua ultimate disposal or treatment ladlities •. 
Section 121(d)(3) of CERCLA. u added . substances; · . · The commenters argued that requiring · 
by SARA explicitly provides that in the: . • Receiving upits at subtitle C land · · labs to segregate the ·small volumes of 
case of ~y CERCLA "removal or . disposal facilities must meet minimum CERCLA wastes sent to labs for enaly_ais 
remedial action involving the transfer of . technology requirements: : . · forseparate handling under the Off-s1te 
any hazardous substance or pollutant or • All releases from non-rece1vmg · Rule would be burdensome, and· 
contaminant off-site," such transfer unita at land disposal ~aciliti~s must be unnecessary to protect public health. A 
shall only be to a facility operating in · addressed ~y a co~ve acu~n · nwnber of commenten also questioned 
compliance with the Solid Waste ~ pnor to usmg any umt at the . the wisdom of preventing labs lroa:t . 
Disposal Act (u amended by RCRA.and. T:'t'fo ~d- tan i .... lfi · t ·- sending tested samples back to the 11te, · 
the Hazardous and Solld Waste · .• ~vtronmen Y 1. ~ ~ . • u is common practice. EPA baa 
Amendments (HSWA)), or, when releases from non·recelvmg umts at evalU.ated these comments, and agrees 
applicable, the Toxic Substances ·that it is not necessary to require 
Control Act (TSCA), or other applicable. ~'~:,t!'~ ~=~C:.~ =z:'. transfer of lab sample~ wastes 
Federal..l~w. and all applicable State CN-c.r at. ltUJ. · from labs to meet the full reqwremeats 
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of this rule for reasons discUssed above 
and in.the preamble to the proposed 
rule. However. today'• rule is predicated 
on the prindple tl:ial CERCA actiDDI 
should not contributa to existing 
environmental problems. and that 
materials generated from CERC.A. . 
actions should be transferred only to 
environmentally sound facilitieL Thua, 
EPA doe a not believe it 11 appropriate · · 
for labs to routinely send CERCLA wute 
samples back to CERCLA aiteL . 
Accordingly, EPA has identified two 
options for the proper dispoul of lab
tested samples of CERCLA wastaL The 

·· Agency believes that these options. · 
inCluded in the final rule, ~and to 
commenters' concams that unnec::eaary 
obstacles not be placed in the way of lab 
testi:lg, while ensurins that CERCLA 
wastes are handled in u - · 
envfronmentally-soand m.Dner. · 
. .First. labs may send the tasted. 

samples and their residues to m . 
appropriatefecility (i.e., they may treat 
it u material not Subject to.this rule and 
transfer it to any facility that may legally 
accept such wutea); the Agency expects 
that the vut majority of the materiala 
sent to labs from CERCLA sites will be 
handled under th1a first option. Second. 
the lab may return the CERCLA wasta 
sample to the site from which the 
sample came it the Remedial Project 
Manager (RPM) or On-Scene 
Coordinator "(OSCJ agrees to assume 
responsibility for the proper 
management of the sample and giv11s 
permission for the sample to be returned 
to the site: - . 

One commenter requested that a 
similar exemption be applied to 
CERCLA wastes sent off-site for 
treatability studies. ·The commenter 
reasoned that information on treatability 
is , .. luable, resulting in a high 
confidence level that these CERCLA 
wastes will be properly handled and 
managed, and that treatability studies 
promote treatment rather than disposal 
of CERCLA wastes; treatment is a -
preferred waste management option 
under CERCLA: Finally, the RCRA 
program has exempted tre_atability study 
wastes from most liazardouswute· 
management requirements. 

EPA agrees wtth.the commenter that 
an exemption from this rule for 
trute.biUfyCERCLA wastes is · 
appropriate, and that it 11 consistent 
with the approach taken in the final rule 
for Identification and Usting Hazardaua 
Waste Treatability Studies Sample 
Exemption (S3 FR 27290, July 19, 1988). 
Thus. those hazardous wastes at a · 
CERCLA lite that are beins sent off-site 
for treatability studies and that meet the 
requirements for an exemptioD from 
i.CRA under 40 CFR 261.4(e), are alto 

BOAT levels orin the absence ofBDAT. 
treated to ~trally reduce its 
mobility, toxidty, or persistence, it is no 
lonser considered a CERCJ.A. wastfi and . 
sub~uent transfers of the Wut8 would 
not be 'regulated under thia rulL . 
However, ilre1idues derived from the 
treatment of the CE:RCLA w&ste an . 
RCRA hazardoua wutaa.. they must be· 

· ~anaged as~ unqar RCRA. · .. 
z. Acticma.Affectttcl · ..... 

exem-pt from today'a rule. CERCLA 
wutes. residues and other materials that 
an not RCRA hazardous wastes · 
rt~suiting from treatability nudies ·are . 
subject to the same disposal options u 
material. from lab characterization · 
samples. Again, EPA believes that th!. -
approach will help to facilitate prompt 
site cleanups while ensurins that .. 
CERCI.A wastes are managed in an . 
environmentally-sound maxmer. Non
RCRA hazardous wutn that are.beinl 
sant off-site for treatabillty m:din and . i. Enforcement Activities. EPA ~auld· 
that are below the quantity thrasholda · liU to clarify md z:upODd to ~averal 
established in the Treatability Studies commenten' question.a conC'I!T!'Jing 
Sample Exemption Rule are limilarlJ - which enforcement activitiu are 
8XIImpt from the requirements of the · affected by today's ruJ.. The Off-sit• . 
Off-site RW..- · · · Rule applies only to thosi adion.t bein& 

ii. LDR residues. One commenter · · · taken under a CERQ.A authority or :. 
objected to applyiDg the requirements of using CERa.A funds. Thua include~ _ 
the rule to translars from a CERCLA site action. tabn under sacdon 104, . · . 
of CERCLA waste residues meeting · CERCLA consent agreements, deaau 
treatment standards establlsl- ·of by the (including spacial covenants under . ~-
land disposal restrictions (LDRa), • section 122(f)(2)(A)). R.cord.s ot·· 
belie~ that these residua no longer Decision. (RODs), Action 108 orders. · · 
posed a hazard. EPA maintain• that and actions taken under pre-
RCRA hazarcloua wastes ot waste , authorization CERQ.A dec:iaicm 

-. 

rt~siduea meeting LDR treatment documents. State reapODse actions 
standarda are still considered hazardoua · conducted under a CERCLA cooperative.· 
under RCRA. unless they no longer · agreement, are also Nbject to the off-site 
exhibit a ch.aract.aristic of haz.ardoua requirements. . . _ · · 
wasta. or if appropriate, are del!sted. Actiqns which would"not triger the. 
Moreover. evan it a CERCLA waste off-site requirements include . 
meetins LDR treatment standards is notification of a spill of a reportable· 
found not to be a RCRA hazardoua quantity under CERCLA section 103, 
wasta, it may still be CERCLA wasta. cleaning up a sUe using only Stata. 
Under today' a nile. CERCLA wasta that authority and Stata fwlds (whether or 
ia not a RCRA hazardous wasta may be not the site 11listed on the Superiuncl . 
sent to other than a RCRA IUbtitle·C National Priorities List (NPL)), and 
facility for disposal (if that facility meets conducting a voluntary cleanup . · 
the requirements of the rule), e.g., a involving g~vamment oversight (e.s-. by 
RCRA subtitle D landfill. EPA believes .... _ 
that the rule as it staDds should not the U.S. Cout Guard), unlea UDWK" 

CERCLA or a CERa.A order or decree.~ •. 
prove burdensome and that it should be In one commenter's example, if a PRP 
relatively easy to fi.Dd capacity for such has taken a voluntarv ~spcmse action. 
CERCI..\ Wast&L Therefore. the final (not under a CERCLA older lmd without T'Jle does not exempt CERCLA wuta 
rt~sidues meetiils.LDR treatment CERCLA funds), that action 11 not 
standards when ~ay are transferred subject to the Off-aite Rule: thua. iD a -
t...... ,... a · cost recovery action under CERCLA 
.ifilm the CER~ site. . section 107(a)(4)(B), the PRP may 

iii. Clarification on Subsequent demonstrate action "consistent with the Transfers of a:R~ Wastes. The ynor 
comment raises the related issue o how NCP" without having to show 
the Off-site R•lle applies to subsequent campUmce with the Off-site Rule 
transfers of CE:RCLA wasta. When a requirements. . · · · - • 
CERCLA waste la til be transferred off· il. Action$ under CEBCIA section 220. 
site aa part of a CERa..\ fund~ or The proposed rule states that the · 
authorized cleanup. the contract requirements of this rule do apply to all 
U!lpleme%l~G t!:.: d~~!~ docucent F~'!rel facility actions under CERCLA, 
should identify the finlll disposition including those taken by EPA and/or 
point for the CERCLA wute (i.e, the · another Federal agency under CERCLA 
final treatment or disposal facility), and sections 104, 108, and 120 (S3 FR . · 
any intermediate facilities that will store 48220). One commantar objected to 
or pre-treat the wastes (e.g., wasta · · applying this rule to Federal ~dlitiea. 
brokers, blenders}. All such facilities. arguing that this wu not equitable 
would be required to be aa:eptable _ beCause the rule canrs private party 
under the final rule. · - action. at NPL 11'les only. The 

Once the CERCLA wasta is &ally commenter asked that the rule·cmly be 
disposed of of£-site, or treated off-site to applied to EPA-funded Of Federal··. 
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agency-leacl C£RCLA'acti~ns taken at "threat" to "significant threat." and to 3. RCRA Section 7003 Actions -· 
NPL sites. 

., 

clarify circumstances under which a 
. 

In respon$e. EPA does ialte CERC.A release is considered a threat. EPA received three comments on the 

action• at pri_vate £acillt1es f.hat are:n~t , EPA agrees that permits that· .. , net 
proposal not to extend this rule to cover 

on the NPL (e.g:, en{orcement actions sufficiently protectiye should be . 
cleanup actions canied out under RCRA. 

and removals) and these action. are · upgraded. However. upgrading of · · 
section 7003 (53 FR 48221). All three 

subject to the Off-site Rule when they permits may not address put. . 
. commentera-apeci-with-EPA-that-the -· · 

are conducted under CERCLA authority . contamination and the upgtiQiDg may . 
mle..should not apply to off-site disposal 

or using CERCLA money. Cor"istent take time to acxomplish. Thus. until . . 
associated with RCRA section 7003 · ·· 

with CERa.A 120(a), EPA does not such permits are up.fthded. or until the 
actions. Therefore, the Agency will not 

belie~ it is appropriate to treat CERCLA thnlat to human he th and the . 
require RCRA section 7003 actions to 

' 
actions at non-NPL Federal facilities environment is otherwise addressed 

comply with the off·lite requirements u 
\ differently. Thus. if a Federal egend. · part of~ CER.CLA rulemaklns-
' (e.g., throusJl a corrective action order), 
! ~ to transfer CERCLA wastes o -site EPA will not aend CERCLA wutes to · 4. Removals. 

... 

i m a Federal facillty under a CERCLA such facilities and thereby contribute to Three coiDJJientel'IIUpporbtd the · . authority or with CERCLA funds (as . 
t · com&ared to being transCerred under · 

an unsound environmental situation. proposed rule'a exemption fro~ the · · 
Similarly, EPA believes it ia appropriate 

~ ano er statutory authority), the Federal to cease sendhlg CERCLA wutes to 
iegU.lation for emergency remoVal 

agency may transfer CERCLA -waste• facilities with Federally-permitted_ 
actiaiil in iituationsoposing a significant 

onll. to facilities found to be acaptable threat (53 FR 48220). One a{ these 
releases if a threat to human health or commenten uked EPA ta extend the un er this rule. Fei'!eral facilities may the environment is posed by the release. 

transCer CERCLA wastes off the CERC.A exemption to lWDJedJaJ actiom· taken iD 
site to treatment. storage or disposal 

·This approach is cc.r.aistent with . situations· of immediate and significant 
l units on the same Federal property, but 

Asency policy and the goals of CERCLA threaL Two commenten asked that the 
l o:i if the other units (and the far8er 

section 12l(d)(3). It also maintains · language be.modifled to confirm that · 
t consistency \Vith practices under the 
f F eral facility or installation) meet the NCP in iu handling of Federally· 

private parties, u well u govemment 

' ~ments of this rule. entities, are eligibl• for the exemption.·· 
l 

Federally·r..nnitted releases. In permitted releases. For example. the EPA belisves that· an exl!mption '!r 
the p~osed ru e, the Agency stated laney lists certain sites on the NPL emergency removals ls appropriate, and 
that F erally·permitted releases should ere an "observed release" has been should alSo apply to eme11endes · . · 
not be routinely included w:ith!D the documented, even if that release was oa:uning duringnmedialactions (e .... 
concept of "release" for the purposes of Federally permitted and was with.il:l. oc:cummce or IUbstantial threat of · 
section 121(d)(3). For "Federally· regulatory limit. <•7 FR 31188, July 16, occarrence of fire or ··:ion): the · .. 

· permitted releases," as defined in NCP, 1982: 48 FR 40665, September 8, 1983). · final rule reflects that p. Howenr, 
S 300.5 (1990 ed.) and CERCLA section .iv. DefiniUon of site. One commenter the Agency doas not belisve it is . · 
101(10), the government has specifically requested a definition of the term "site" appropriate to allow private parties to . 
identified the types and levels oi (in order to understand what ls "off. use the emel'Jency exemption without 
hazardous substances that Jllay safely site"), and asked that the definition obtain.iDg approval from a CERCL\ On· 
and appropriately be released (e.g., a incl1:1de protha~ in the immediate Scene Coordinator (OSC). This arior 
NPDES water discharge permit), and it · vicinity of e c eanup• . approval requirement willavoi the 
would not make sense to find a facility In the recent revisions to the NO', 55 possibility of a responsible party 
unacceptable based on the existence of F"R 8840 (March 8,1990), EPA. defined abusing the emergency exemption ~ 
such an authorized and planned release. "on·site" to include all suitable areas iD order to use unacceptable off-site · 
Of course. unauthorized releases that 1rery close proximity to the facilities which may be less 
are being studied. cleaned up, or . contamination necessary for environmentally sound. Note that the 
conaolled under a correcti:ve action implementation of the response action. Off-site Rule only applies to private 
portion of a permit. would nat be •o CFR 300.400(e)(1) (1990): this parties en~aged iD response actions that 
considered to be "Federally permitted" additional space would,be available for are lunda or ordered under CERQ.A. 
for the.Aurpo1111 of this rule. · · treatment systems that require · Another commenter stated that it was 

The ~encv further stated in the considerable area for construction, and not clear what criteria the esc should 
propose rule that although Federally for staging areas. Areas not covered by use to determine that a facility iD 
cnnitted releases would not routinely this definition come, by extension, noncom2liance with the rule can be 

considered to be a "release" for the within the definition ol"off-site." wed !or olf·aite dlspOAl 
purpose of acceptability under this rule, EPA believes it is essential for the EPA believes that the OSCshould 
if the permitted release comes to sound operation of the CERCLA weigh, to the extent practicable: 
constitute a threat to human health and program to define "on-site" and "off·· · exigencies of the situation: the 
the environment. the release can and site" in a concerted manner. Were EPA availability. of alternative receiving 
should be considered under thi; rule (53 not to apply the general definition of · facilities: an.d the nuons for the 
FR48224). .. "on-site" to thia iule, an anomalous . primary facility's ww:ceptability, their 

One commenter argued that .EPA situation would result in which . .. relation to public health threats. and the 
should nat limit the exemption for · · . CERCLA wastes transferred to the "on· likellhood of a return to compliance. In · 
Federally-permitted releues. U a permit site." proximate area used for . . some situations (e.s-, fire, explosion), it 
is not sufficiently protective it should be implementation, would constitute an may be necessary to nmave materiala 
altered. rather than determinin~ that the off-site transCer. Monaver,·such off-site before an off-site facility's 
facility is unacceptable under • Off· transfers might be disallowed in many - accaptabilily may even be nviewed. 
site Rule. U the Agency were to decide- casea where the non-receiving unit (the 

5. Ple-SARA v. Polt·SARA ActiDDI . not to fully e~mpt Federally-permitted "wute portion" of th8 site) had releuea 
releases from this rule. the commenter that were not yet controlled for · In. the proposed rule. EPA explained 
asked EPA to narrow the Umitation from purpos_es of the Off·Jite Rule. the evolution of &_system under which . 
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rlifferent off-site reauin!ments were facilities within their res'D8dive acceptable under even the present Oft· 
applied to CERCI..( wastes, depending jurisdicrtiona. The Agency rioted that the site Polley, under which one need check 
upon whether the CERCLA decision "States often have the most d.irect · with only ten regional off-site contacta. 
document was signed pnt- or post-SARA l'!!!lponsibiUty over the potential EPA has reviewed this comment in light 
(53 FR 48220). One commenter argued recai.ring fadlltin • • •; and thUI may of the isaue of whether States should 
for eliminating the confusing . . . _ -.b.Jn...the best position to ma.b the- _. _ QlaU..Jlllalg_ff-Jite d~te111linatio111. and 
distinctions between pre- and post· findings requiled under the Off-site. hu concluded that the problem . 
SARA CERCLI\ wastes. Although-the :Ru1e." (53 FR 48221) However, at the Identified by the commeutenwnoulnff1dt--.--
statute applies only to post-SARA . same time. EPA noted that retai.ni.ng the grow dramatically if the public ware · 
decision documents, the commenter off-site decision in the EF.\ Regicmal required to verify off-site acceptability 
saw no reason why these requirements Offices would offer the advantages of · with up to fifty State contacts. Further, 
could not be extended to CERCLA - "more euily uauring consistent · allowing the State to mab off-site • :- ·· 
wastes from pre-SARA decision application of the rule, and avoiding aa::eptability determinatiana u · . · 
documents, particularly given the conflicts tetween the Region and the propOaed would ~ot eliminate ~e naacl 
ambiguity of the May 1985 off-site State regardin8 the acceptability of a for the EPA Regional contacts; a State ~ 
policy. Several other co·mmenters facility." (53 FR 48222) Thus. the· could not mab determinatiolll far other. 
supported_ simplifying the Rule Agency specifically requested comment · Federal programs. such u the Toxic' . 

---generally.---. --- ~-· _; • -: · ~on whether qualifying Statu should - --Substances .ControlAct..(TSCA). Thus..- . ·- -~ 
. EPA a~a that eliminating the make off-site acceptability · · · tha public would be required to check· : 

different cnteria for CERCLA wastes determinations. or whether EPA Regiona with State contadl and EPA Regicmal 
from pre- and post-SARA decision should exercise that deciaion-mUtng · · contadl in order to dan:nine which . 
documents woUld simplify the authority. . · · ;· : facilities are·acceptable to rec:eiw· · 
understanding end implementation of EPA received eight specific comments certain typel of -..ERa..A wuteL The· · 
the rul~. The Agency'• exp~ence with on the State decision-making issue. Six prospect of requiring interested partiu 
the reVlsed Off-site Polley (smce .1987) of the comments objected to allowing· to check acceptability status with all 
hu been that the dual system is · States to make the off-site · . fifty states (for portio111 of RCRA) and . 
confusing, and potentially subject to determinations, based on the need for all ten EPA Re8iolll (for other portia111 
inconsistent interpretation. The original national consistency and concerns that of RCRA. and TSCA. etc.) would place 
reason for having different requirements some States might use the off-site an unreuonable burden on the people 
for CERCJ..A wastes from pre- va. post- authority to prohibit.the receipt of out· who need to locate aa::e~ble Cl!p&city. 
SARA decision documents was to avoid of-alate CERCJ..A wasteL Two of these · Sued on a careful nmew-ofall the 

· disrupting contracts and actions already six commentera added that Statal , comments received on the proposed · 
ln place at the time SARA (and section should be allowed to make aa:eptability rule. u well u a review of the Agency's 
121(d)(3)) were enacted. However. in determinations only if they agree to · experience to date in implementing the 
response to· the commenter's suggestion. follow the notice andre-qualification Off-site Policy, EPA still believes that it 
EPA baa surveyed the existing pre- procedures that apply to EPA. A seventh is essential for the off-site acceptability · 
SARA ROD contracts and the commentar (il State) criticized the · process to take into account the · · 
acceptability status of facilities proposed approach on the grounds that important role of the States in malWi1. 
currently receiving CERCLA wastes it would effe~vely deny any lnput on complian~ findings (and, in some 
from pre-SARA actions. The the accaptab1lity determination from States. release findings} under RCRA; 
information gathered indicates that few most States, since most States are not however. the comments received. and 
if any CERCLA wasta transfers resulting authorized to carry out corrective action EPA's experience also demon:atmte a 
from pre-SARA decision documents under RCRA: the commenter · strong need for national COillisteDcy, . 

would be disrupted by application of recommended that States be given at and for facilitating t;tmely public .access 
the newer criteria.• Indeed. most . least 30 days to comment on a proposed to acceptable capaaty. ThUI, while the 
facilities receiving CERCLA waste decision before the facility is notified of basic approach and struc:tun of the rule 
already meet both the pre- and post- the final ~CceP.tability status. A second re~ unalte~d, the Agency is- ~ 
SARA criteria, ln order to be acceptable commenung I tate sugg"sted that the making severalunportant cbar.ges.m the 
to receive all CERCLA waste. The agency inspecting the facility for RCRA language of the rule, in order to ~elp 
elimination of separate standards for compliance should make the off-site· make States active partidpants ln off· _ 
CERCLA wastes from pre-SARA · acceptabili~ determination: however, it s~te datermiJ:~ations. while at the same 
decision documents would be neither added that 1t appears obvio\11 that it time pre~ervmg final off-site 
burdensome ncr disruptive. Therefore, should be a joint dete~ination.'.' determination authority within EP~ 
in the final rule, CERCLA wastes from The .Agency alto recerv~ four • l. State Role . . . 
pre-SARA actions and CERCLA. wastes comments on a related pomt-the • . 
from post-SARA actions are treated the difficulty of receiving ready accasa to a The ~ff-s1te acceptab~ty .· · 
same., list of acceptable facilities.s In effect. · detenm.natio~ for a fa~ty is~ in 

D. Determining Acceptability· 
In its November 29, 1988, Federal 

Register notice. EPA proposed. and -
requested comment on, allowing States 
that were authorized to carry out the 
corrective action portions of RCRA., to 
make off-site acceptability · · 
determinations· for RCRA subtitle C 

these comments indicate that it hu been . large part, on a compliance finding and 
difficult for the public to quickly and a release finding. Auth~rized Sta~ may 
accurately determine what facilities are make the initial compliance findings for 

those parts of the progi'am for which _ 
• 5.Y.nl cammmt.w aua•ted that tha ~t · · they. are authorizeCL U a State findt a 

•)'It- of h...,m, taa EPA r.pcmal CODtacU ahaWd violation at a unit of a facility, EPA will 
be replac8d by • mon euily impl-•tlld ..,..t8a . evaluate the fitlding for "relevance" 
undw which one camoUdated Uat wvuld be 111A1i8 under •'--OCC'Irul~!e•:J· ., whether the anilabla to tha public. Ho-. the AtmCJ' 1.W' 
recapiza that it would be lmpou:ible to pghllah violation at the receiving unit 
a U.t of acceplabla fKiliU• net1011wtd"a (or - .. . and thus il "relevant" qnder the rule;- · 
rwpollally), u the ofl'·alta atarua of fadllU• ta "relevant" 1a discussed in more detail in. 
:'~~ ~~~~-= ~"~~~ ... _: ." . sectiiiD IV.C4 of this preamble). If the 
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unaccepta.bi.Uty det.erminattcma. El'A . · Regional officiaJ.;. of6dals from the.~ .. 
will retain t.ba ultimate dedsion·ma.k!ns State iD which· the off-lite facility is •. 

. . authority for all off-tite determination~. located. and nprese11tat1v• of tt. ......... ,. 
including those at RCRA ladlltiea. .EPA fadllty ownev'operatcr will thaD haft · 

Agency conclude. that the violationa are 
relevant. it will laue Ill initial 
deblrminatioD of unacceptabWty• . 
meaning that the facility will be-·- .. · 
unacceptable to receive CERC..A wastes 
in 60 da}'l unleu EPA finds that the·. 
facility u openting in physical:-_.. . 
compliance with appllcable law at that 
ti.ma. ........ , .. ; -. 

If • State l.t authorized to cany out the. 
corrective action authoritiea of RCRA . 
sections 3004 (u) and (v). it may also 
make initial findings regard.ins releu•. 
at the facility. Aslin. EPA will evaluate
such flndinp and. U it finda the releuea 
an nlevant under the rule, will .Issue an 
initial determination that the facility. 
will be unacceptable in 60 da}'l unJ .. 
EPA finds that th.e an DO uncontrolled 
releases at the facility at that time. · ·· 
, In order to further~ the Statea' 

role throusJlout the p~. the Agency 
will also take the foll=pa:·. . 

• Encourage the free e of 
lnformation between States an EPA . · 
Resional of!icet CODCIIJ"Ding violations ·. 
and releasee at facillties: · : · -

• A.ff'ord States the opportunity to. 
participate in all meetinp with EPA and 
the facility owner/operetor regarding the 
facility'• acceptabiUty; . · .. · · · · · 

·• Provide States with copin of all. 
lnitial and B.nal unaa:eptability 
determinations as soon as they 1!8 . 
lsauad: . . : . . . . . . 

• Provide States with the opportunity 
to call for addiUoaal meetings with . 
?.egicn~ officiab to discuas the off-site 
acceptability of a facility, and whether 
a facility b.u nturned. or can return, to 
·compliance withlD the 6Ckiay review 
period: and · · 

• Provide in the rule that ff the State 
disagrees with the EPA Region's 
determination (after the informal. 
conference), it may obtain nview of that 
d9cision by the Regional Administrator. 

2. EPA's Role 

Regional Of!ices. baviJl& ccilected the opportunity lO meet durin3 the 60. · 
informatiOD oa the compliance and . day review period to discuss: (1) The· 
releue statu oh RCRA fad.llty. and , .. buis for the.liDding of a violaticm or. . . 
having coD..Rllted with tha State lD . · release. (21 the releVIDce of the . .·· · · 
wblchthe ficilifY[i1ocatiG. Will be " · . violatiollireleue uudar the Off"libl · __:_ 
rMponsible for cfeterminin& whether a . . . Rule. and (3) what steps an Dect11UJ ... 
faclllty t.a opentl.ng in compliance with for the facility to ntum to compliance. 
applicable law (and thu. hu no nl~ant or control nleues within the 60-d&y- · 
violations) at the end of the eo-day. review periocl (or whether aufildut. ... · 
period, and whether then are uy . steps hav.e already beea tabn). After the 
uncontrolled relevant rei.,.. •t the end informal confeluce with the owned· .... 
of the 60-d.ay period: U EPA findJ that· · operator. at which the State may tMt · . -c . 
the relevant violations or rel.._ .· · present, EPA will notify the State of~, 
allesed La the initial noti01 are -. program level detllrm.ination: the .. ·. ·. · .. 
supported by the facts and an· Agency-will.decide-.whether tlw iniu.l.. 
continuin& lb. un.acceptabillty .. ~ . . . .· 6.ndiq of a relevant violation oa: nle .. 
determination. will tab effect. a .. wu supported by the ~and wbetblr 
provided below. The Regions will also the violation onelaaM.is c:ontlDuing.{01·. 
be responsible for keeping up-to-date. hu beea M:JDtrolleci). U.th11 State (ar.tba~ 
r.::ords of those RCRA facilities that ve owner/operator) disagrees with the. · · 
aCCI!ptable and those that are noL A£. decision. by the EPA R.tsioual staff. it 
dacussed abova. these steps will help to may.obtaiD a review of tM decision by 
ensure natioa.a.l conaistency lD off-site the EPA Regional Admini.atratar. . . 
dec:Uion.a. and will facilitate timely El' A expects that iia most casea. there. 
public a..a::au to off-site ac:ceptabillty _ . will be no dJapute between it and the • ... 
informaticm.. . . . . . . . .- , . St.ata avec theM lames. However, the·> •.: · 

The Agency beilevea it 1s appropriate. . Agency nc:ogn.lze_s that thmt may be .• 
for EPA to retain the final authority for . i.nstance. where disagreemeuts could··' 
making off-site acceptability arise with the State, or where the . 
determinations. Because CERC.A Agency mut act independently. · 
cleanups are generally ordered or Following are three major exampleaof 
funded by EPA. the off-site aituationa when a disagreement might 
determination u, in effect. El'A's occur between State and EPA officlall. 
busi.cesa decision u to where CERCLA First, there may be instanCBS where · 
wastes under the Agency' a control · the State t.a unable or unwilling to meet 
should be aenL . . . with EPA and the af£actad !acility 

It !.a also important that EPA issue the within the 6o-day period (e.g., where· 
final, consolidated aCCI!ptability . thit case is in litigation and the Stat-. 
determination.a in order to retaiD control choosea not to meet.separately with one 
over, and help fu.lE.ll. the Agency's .. potentially responsible party); Similarly,. 
programmatic responsibilities. In order EPA must act in certain situations 
to plan CERC1..A. clea.nup acti0111 on without full partidpation from the · 
reliable ach.edules. and proceed with State. such u during emeiieDcy 
them quickly, £P A need; to resolve off· · cleanup actioa.a. In Such cases. in order .. 
site issuea relatively quickly, and make to fulfill its mandates to acco:/liah 

Where a State does not have authority altemative contracta and plans u planned c::ERC.A cleanups to 
to carry out portions of the RCRA · appropriate. As the proposed rule administer tPe O~·site RUle! the EPA 
program. EPA will make the initial explained. th1J wu a major reason for Region may need to meet Wlth the . 
compliance and/or release findings. In the establishment of a So-day period in owner/opentor independently to 
addition. EPA will make the compliance which to d.i.scu.u aa::eptabillty with the resolve the compliance or nleu. : 
and nleue finding with respect to · relevant partiea. EPA is also sensitive to problems eX1)8(iitioualy. 
applicable regulationa under other the need to alford owner/operators a ~nd. a 'State may .clisaP.e·wi~ . 
Federal Statutea (e.g., TSCA). El'A may reasonable opportunity to contut the certain findings conmutted to the . '· 
also make findings at &ci~tiea wh~re violationlf1!18UII finding, or to return to d_iacretion of the Agency under the Off· 
the State b.u programmatic authonty, u complian.cs. within this 6Ckiay review Blte Rule, such u the 6.ndin3 that a. 
a supplement ta State oversight. . period. violatiou or nlease is (or ia not) 
(However,ln such cues. the Agency · "relevant" under the rule, or that a 
expectJ most findings to be made by the 3. Disputea Between States and EPA facility hu (or has not) taken ·adequate 
States.) Further. u noted above • .EPA EPA intends to issue initial . atepa to resolve a violation or control & 
will evaluate all initial findings of unac:ceptability determinations in cases release. Su.ch findings are integral parts 
violations or nleues to determ.iJw where States have made initial findings of the oif·site determination. and must 
whether they are ''relevant" under of violations or releues that EPA finds be consistently applied to faciliUa . · 
today' a rule. . . . · . · · · ·· · are relevant under the final rule; thu.a. regulated under RCRA. TS~ or other . 

Although States will mab many of . Sta.tea may_ play a major role lD initiating applicablelawa. The Ag~ncy belie~ : 
the initial RaA findinga for off-sit. the off·site review p~ EPA_. . .·. ·that in th8 iDta~ of ~tion.al .. , ·= • 

. .... 

·' 
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co~istency. it 1i a~propriate. for EPA to action to make the off'-aite . : . ' · · . .. . .. regulatory agency to conduct .. 
retam ~e final decsion-makin~ .. determi;nations if they were found to be inspections at the required frequency. 
a~thonty in ~ese ~·However. as capable. under a CERCI.A Core . One of these commenten objected to , 
~th all O~s1te Rula wues. the States Cooperative agreement, of carrying out" being penali%ed for EPA or State · . 
~11 be inVlted to. di!cusa these issues certain functions. Because the Agency tardiness. and believed that the rui. 
Wlth ~ ~~ and will be aff~rded. an .. ___ hu ~_ecided to retain the auth_ority -~ :_:_-_____ ~~~t_ed. tha~ EP ~could net conduct ! 

oppo~ty.to obtain ~ew of such mue the fillal determination, and use - an inspection C1urmglhe eo-day period: 
----f"ld•eci~ons wtth th~.. . : . . State~dinp-u-a-bas~ fer the1niUal followmg~ce-ofUucceptabill~. · . 

Administrator. · · ;· · · .. determmaticma, there 1a no longer a EPA continues to believe t6at penOdic 
Third. there may be isolated cues • need for States to enter into sucil inspections to npdate infOriDation an . 

w~ere EPA. and th~ State disagree on the agreements for the purpose of the Off· . . facilities receiving CERa.A wutea U'l 
initial finding of VIolation or release. . aite Rule. . . · . . - · . .. . .. important to the effective . . . · 
(This could generally be expected to . · · · linplementation of this rule. md th8 
arise during the review period, u EPA 5· Facility Acceptability Statui . Agency willadchesa thel'BCOIDiilended 
plans to initiate the off-site review Section 300.440(a)(4) of the proposed frequency· of ~ana in guidauce. · : 
process when the State makes a finding rule (53 FR 48%32) stated that "[af. · Th8 Agency notn that inspectiODS ue · 
that EPA determines ia nlevant under facility ia acceptable until. the .. . already carried out under a numb.r of · 
the rule.) In such caaea, EPA will . - responsible Agency notifies the facility ·- ~1D~U~~~ ~ u RCRA. 
consult with the State, and the State otherwise"·; the acape of this aedion EPA agrees that the absence of .a. . 
may request additional meetings with needs to be clarified. For facilities that inspection lix months prior to to . 
~e Ag~C'f. However, in order to fulfill have alrea~y been notified that they are receipt of CERa.A waste (or the absenCe 
1ts obligations under the statute, EPA acceptable under the rule (or the · · of a OdE or 0~ Inspection for RCRA 
must have. the ability to make an . preceding policy), the facility would · land dfsJiosal &c;:Wties withJD ~·Jill· 
independent usessment of the facility' a remain acceptable until EPA determines prior to. the ~1pt of CERa.A w~) . 
statui at the end of the eo-day period to otherwise eccording to the proviaio11a of should not in 1tselfbe gnnmdl fOr. . .: -· 
determine if the facility is CUJrently final rule § 300.440(d). This allows both: unacceptability, unless the facility · .. 
operating in compliance-and/or has any !'9C8iving facilities and CERCLA site . .refused to allow m inspection to be , ... 
uncontrolled relevant releues, for the managen adequate time to respond to . performed. The requirement for · 
Umfted purpose of the Off-site Rule. · new circumstances. By contrast. the . · updating inspections withJD • de!ned 
These judgments do not preVent the language quoted above wu not meant ta time frame hU thus been ellm1Dated. 
State from pursuing an .nforcement apply to facilities for which EPA has ·. from final rule S 300.440(c). (~ c:oune. 
action for past violations, or even never made a determination of . · u discussed above, 5nal rul8 . . ... 
arguing that violations are continuing. acceptability under this rule (or the · S 300.440(a)(4) ~aintaina the . . .; . ; . 

It ia impcrtmt to note that the preceding policy), and at which·. requirement for m aflirmatin · . : " 
question of whether or not a unit is CERa.A wastes are not likely to be in. determination of acceptabWty when a . . 
operating in complianca. or has . transit: for such fadllties, EPA believes facility .first seeb to receive~ , 
returned to physical compliance, is an· that affirmative determinations of . wutes under this rule. and this may 
issue separate B!ld distinct from tha "complienc:l" and "control oi releases" involve a compUanceand rel- .. : 
question of whether an enforcement are necessary before a facility may be inspection.) In response to the Jut : . 
action for past violatiom ia appropriate. deemed acceptable for the receipt of comm_ent. EPA would lib to clarify that 
The statute clearly focuses the CERCI.A wastes, consistent witli the the language in the proposal wu not . 
acceptability determ.iilation on present language. of CERCLA § 121(d)(3).' Final meant to suggest that EPA could no~ if · 
compliance: CERCLA wastea "ahall only rule § 300.440(a)(4) hu beon revised to appropriate. conduct an inspection . 
be ~sfemtd t~ a fa~%~perating in clarify this point. during th, eo-day review period._. 

phys1cal compliance Wl RCRA or c. Determining AcceptabiJitu. . 2.. Receiving Unit · · · · · 
other applicable law {CERc..A section •r · . . · . . 
121(d)(3)). Thus. where a facility has Compliance Cri~eria Several co~men~en supp~ed the : 
returned to complianca and, whera 1. Inspection ~uirements . . de~tion of rece1ving ~t u that 
appropriate, changed ita operations to umt which directly rece1vad the wut1 

. prevent recurrence, the facility "is Section 300.440(c)(1) of the proposed in question (53~ 48222). Th1l 
operating" in compliance and should rule provided that a facility "must have definition remains the aame in th8 final 
not be unacceptable under the Off-site receiVed an appropriate ·facility·. rule. 

compliance inspection within six · 
Rule aimp~y becaus~ a complaint for months prior to receiving CERCLA. .3. Facility . 
past vio~tions ia still pending.• wute" (53 FR 48%32). Three . - . . Thiee commenters supported th8 .. 
4. No Cooperative Agreement commenten expressed concern that a proposed definition of "ficility'' (53 FR 
Require~ent · receiving facility, which would . 48222); however, one commenter 

Under the proposed rale, EPA had otherwise be in comylianca, could be · questioned the concept of facillty-wide· 
suggested allowing States that wera penalized because o the failure of the violations that could render the entire 
authorized to c•rrv out RCRA corrective fadllty unacceptable. rather than just · 

--.z ' Althoup EPA will mMt with lh8 owawt · the violatfn3 unit. The commenter asked 
op .. ton oiiUch fadlltln durin! the 60-dly .1)Ctod fer 1 clear and precise example of both 

• Of coune. lD IOllll CUM. lhe Yiolati.OII c:aADOt 
be UDdolll md may be uwueci to be a •co11t1Dulq 
YiolatiiiiL" EPA hu airacly addrauld tbl.a cue by 
~dlq a macbmbm b l'lt1lnliq to compl..laDCI 
by ~l'linl the Yiolati.CIII. IDcludlD1 pmaiU• md 
my WorCIIDIDl acliolll llrclqht by EPA.. Sea 
propolld ruJa at 53 FK fl2211, Nonmbar 211, 11118; 
- aiMJ dl.lcusaioll balow,lllldiCIIliV.C.4, ud . 
JVJI.4.. . . 

all8r a ralnmt I'll- ar .;olalioD 11 fouDd. the unit-~mecific and t-••• n: .... wfde · 
AlmcJ doel DOt bell8ft &bat l.t lfU111d be -r ~3 
apprapriaw to .a:ard a eo-day period of violations. . . 
aa:.ptahWty to 1111ch fadli.U•. we... the .....u.111e Examples ·of facility-Wide violationa · 
LnlarmaUoBizulicat.- IIDil-campll.mct or include the failure to have or comply · 
um:antroiled ral- mel llO diuupUDDto- 'th th '- cilfty' ....... ,.. 
80izll a:JlC.A dMIIUpl would be oa:ui011ed b)' Wl e IB I Waste pnt-accer-
tha fllldl.q. FIDAl rule MCiioll 300.440(d)(3) bu . · procedures. wute analysis plan.. . 
beaD rm.d to claniJ tb1a poUd. contingency plan. finmdal 
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responsibility requirements, and the ·· . - an indictment) an al..so generally . 1 . 
closure ~l.m. Criminal violations a13o relevant violati , 1 . wnp J provtdes that CERCLA wutes ~-t•. _ck o_f confidence in a fadllty'l One commen'::'uked tha ... "enr:y. to ra~tyo~~. ~fa~ to·~~~ ability to handle waste at any unit. anci delete the word. ··in . . ,. • • o.e • _ • LWU. a out 01 camp ce or that 
thus mav also be mn.sidered ••r- ... m e1uue b'om UleiUSt nu uncontrolled nla~ ,.._li. . . .... :~ . . . -·~ty• _se.ntenca of_the di.scussion ofrelev• .. t sp--'~.:.-ny ---....~.~ tha'"""tle-~at . 
wtde. UD1l·a~c Vlolaticns include lati ..... "'"'-11~ &~ ....... -failuze to comply with the design and ~0 lJ 00 b~ S 300;440(b)(l}(ll), u it Rc:RA faciliti-ea-might-not-cenititute-
operatina requirements. . . . . . :p est at mattera not Ushtd..in.the -- _\'iQ.la.tiom._and thus a requirement to 

cdo~ may also be included u relevant control release• wu addad. See 53 Flf 
4..Relevmt VIolations vi~iliu. The ~ency ~decided to_ 48219-48.220 (proposed rule). . · 

Numerous commentera asked for · ~ e word include in the final . Fl.ually, one commenter asked EPA to 
clarification concerning the definition of • u del~~ U:e word could clarify what an appUcable State 
relevant violations. u set cut in the · :unece.ssU:Uy ~t the Agency'• environmental.l&w wu and who (EPA 
proposed rule (53 FR 4822.3-18232) and scretfon m making determinations or the State) has the final say over 
more precise guidance regarding what regarding what constitutes a relevant whether a particu.lv environmental law 
conatitulela relevant violation. Many violation under the rule. Although EPA ilapplicabla. . · ·. . 
commentan also had suggestion~ on h~ attempted to describe the type of EP~ after con!arring' with the State, 
what the definition of relevant violation vtolation, t.hat_w_cnlld_he _cieeQl.ed,· __ _ _ _ . will determine what State and Federal 
should lncluda. . . . . . ~levant. it cannot foresee all possible . ·taws are applicable, and if the fadlity is 
. One commenter ausgested that· · · · ~~ ~A will evaluate · operating in compliance with those 
relevant violations be limited to findings of vtolation and determine if J.awa.ln most casea, EPA expects to 
violation.a that pose a threat to th8 they ara relevant under the rule on·a reach consensus with the State u to a 
physical int~ty of the disposal unit. cue-by<ase basis: parties will have an fadllty's compliance With State · ~ 
EPA fin~ this suggestiOZl unaa:ei_ltable. oppol"llmity to discus~ that decision requirements. However, EPA will m.W' 
The envucmmantallawa and regulations wtth ~A during the 6o-day period for Ita own independent determination on a. 
contain many requirementa, all of which the revtew of the unaa:aptability facility's return to compllance fortha 
J:lave been d8temiined to be important to determination. · purpose of the Off-site Rule~ EPA · 
assuring the protection of the Aneth~ .commenter m.a.i.Dtained that emphasizes that a fadlity will be 
environment. For example, fin8ndal the prohib1tion on relevant violatiODI deemed acceptable under the rule if~-
assurance requirements and ground- should apply to the entin facility, rather demon.stratN to EPA's satisfaction that 
water monitoring are critical to a than just the unit(s) receiving the wute. it i1 operating in compllance with -. 
facility's safe operation. although EPA hu decided to continue to limit appliCable laws and hu addressed all 
neither involves a present threat to the th~ a~plication of relevant violation relevant releuea. EPA can be satlsfled 
physical integrity of the disposal uniL cntena to the receiving unit except in that a facility has nttumed to physical 
The legislative hlstory_ specifically refers cases where tha violation affects the compliance with State law even if there 
to excluding only minor paperwork . entire facili.ty, M explained in the il an outstand.fng State enforcement 
vic;lations when determining whether 

3 
proposed rule. EPA believes that t.ha action. The only 1ituation in which off-

facility is in compliance. H. RepL 962. interpretation ia consistent with site acceptabi.Uty will be conditioned · 
99th Cong., 2nd sass. at 248 (1986) The Congressional intent that response · upon resolution of all legal actions ia 
statute specifies that the facility m~ be actions be designed to ensure that no where the violation c:aDDot be · operating~ complla:nce with RCRA (or, new environmental problema are "undone." For example-. if a facility had 
where applicable, with TSCA or other created: th1.a goal is accomplished by in~~rated wastes net spec:Uied in its · · app~cablelaw) and All applicable State send.i.ng CERCLA wasta only to units pemnt. or disposed of unpermitted 
reqUll'8ments. Therefore, it would not be that ara in compliance with applicable wutes in a manner that to require their· 
reasonable for EPA to offer broad Federal and State requirements {and at removal would cause harm, EPA will 
seneric exclusions, lib these pro~sed which releases arw controlled). See 53 not require recovery of the wasta u a 
by commenters, for "isolated instances FR 48223-48224. In 'lddition, this condition· for returniDg to aa:e~iUty: 
ofnoncomplianca." vtolatloDJ which do interpretation further* the . however, in such cases EPA would Dot 
not threaten human health and the Congreasionally·mand.ated preference consid~r the fadlity to .have returned to 
environment. or violations that are not . for treatment by allowing the use oi compliance until certain steps were 
of an "ongoini nature." These incinerators and alternative treatment taken. such u the payment of penalties. 
suggestions are not consistent with the technologies even if there .is soma thQ removing any ecoDOmic advantage 
mandate of the statute. Further, these violation elsewhere on the property. See the fadllty may have enJoyed during the 
types of relatively minor violationa may 53 FR 482.22-23. At the same time, the period of violatiOD._ See 53 FR 48~29. (A 
often be resolved within the 60-day release criteria do apply to non· · aimilar approach may be appropnate for 
review period. .before a determination of receiving unitl, and ensure that · facillties with criminal violations; the 
unecceptabiUtY. would taka effect at the CERCLA wastes will not be sent to · pa~ent of ~ea. institution of new 
violating fadllty. The definition of . facilltiea whare aig:illi:::=L unt:flntroJled. training procedures, and other such 
relevant violation from the proposed· . releuaa are occUrring at any unit. steps may be necessary in order ta · 
rule is retained without change (Section Ano_ther commenter objected to -, restore confidance that the facility can 
300.440(b)(l)(U).) In seneral. EPA . requiring fac:WUea to meet any · · again safely handle CERCL.A wutea.) 
believes that relevant violation~ will requirementa. other than compliance Convenely, a facWty that bad been out 
generally be C1au 1 violations by high with a RCR.A. pelmiL In response the · · · · of compliAnce with ground-water- · 
priority violators (HPVs). Guidance, for n.Ue does not tmpoae an~~ ' . monit.orin& or finanCial &Aurance · 
determin.i.ng what 11 a C1aaa l·violat!on requirements on RCRA ties: it · ~manta. but that had brou8ht the· 
or HPV can be found iD the ReYiaed · · · · · ' ground-water monitorin& ayatem back . 
RCRA Enforcement Response Policy . . • s.. me pm..-~ NJ.. 13 ;. tU.Zt: ca-....;. into phyaical compllance or met ib 

• (OSWER Directive-No. 9900 D-1A) PoJ.k?, • P. 11k-' v t-- 1rae an- w. liDand.al assurance obJJptions-could be 
· Criminal violation&~ailot ~~of . cu.-a. "'ar..ta.PDJ.k? ID"f'' ,.a,. 1-." ·· · consid.ered to have returned ta phyaical· . 

. (AIIp:l& zs.tNaL. ·· ... ,., · ..... , · ,._ • ·.... ... compliance even if 1egai actions~- · 

--
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outstandin~ or penalties. bad not been _environmentally significant releaseL CERCLA sections 104 and 121(d)(3) and 
paid. . ~ · EPA will rely upon information the goal of protectin! health and the . 

"Pbnical comolianca" does not deveioped during inspections in malins environment. for EPA to transfer 
include being in compliance with a such determinations. These CERCLA wastaa to facilitin where a 
schedule to return ~o p.hysical_ _ ____ I'!Iquirem~ t,s Wl!.~S.pecifigilly set Cl_Ut in substantial threat ·of ~lease bas been 
compliance. . ~- _ th• proposed rule for other-t.han-Rc:RA..:- ·laentifiid. and thua-when the threshold 

--s. MiDimumt8chnology-Requirements fatiiities;--md-remain in the final-rule u mf-a-ma.Arespcmae action has been 
{MTRI) . . . - • requirements (53 FR 48225-26~ · meL The general position that both :. _ 

EPA received conflicting comments 
on the proposal to require a RCRA 
Subtitle C land disposal unit to comply 
with the more rigorous minimum 
technical requirernenu of RCRA 
§ 3004(o) in order to be acceptable to 
receive RCRA hazardous wastes from a 
CERCLA_cleanup (~;J_f}t_._8224). EP"
believes that this requirement is 
appropriate in order to usura that 
CERCLA waste that are R.CRA hazardous 
wastes remain safeJy df.spond of in the · 
future. HSWA established minimum 
.technology standards for new land 
disposal facilities (i.e •• fadUtlea 
commencing construction after Nov. a. 
1984). These standards are more 
stringent than the requirements for 
existing U.e., pre-1984) land disposal 
faciUtles because Congresa considered 
existing requirements to be inadequate 
to prevent hazardous waste from 
entering the environmenL Of course. 
waivers from MTRs are allowed if the 
owner/operator can show that _ 
alternative desip and operating 
practices, together with location 
characteristics, will prevent the 
migration of any hazardous waste 
constituent into the ground water or 
surface water at least as effectively as 
the required liners and leachate 
collection system. (40 CFR 264.301) An 
MTR unit is less likely to have future 
problems than a non-MTR unit. and 
therefore the.requirement that receiving 
RCRA Subtitle C land disposal- units 
must meet MTRs is consistent with 
Congressional intent not to send
CERCLA wastes to land disposal units 
that may leak. 

6. Facilities Operating Under a RCRA 
Exemption and Non-RCRA Facilities 

One commenter susgested that a 
facility operating under a RCRA 
exemption should still have to meet 
certain coDditions. such as justifyillg the 
exemption. obtaining all neceS&ILCJ 
permits, and passing an inspection. EPA 
agrees that facilities subject to a RCRA 
exemption are still covered by the Off
site Rule. CERCl.A wastes may be 
transferred to such a facility only if tha 
facility is operating in compliance with 
applicable law (which for some facilities 
operating under a RCRA exemption may
still include some provisions of RCRA}. 
bas obtained all necessary permits (if 
any), and has controlled any 

proposed §§ 300.440(b){l}, "releases-" and "sUbstantial threats of · 
300.440(b)l2)(D}). releasu'' are aerioua caUHS of conc:em 

is reflected in the definition oi ''nl..-" 
D. De~ermining Acceptabi~ity-Releas~ in the NO' reviaion.a (40 CFR 300.5). · 
l.ldentifying Releases which stataa that far the purposes of the 

For all RCRA Subtitle C facilitiaa, • NO'' release also meaDS threat of . . 
facility-wide investigation (e.g., a RCRA re~ ~mm~nten questioned tha • 
Facility Assessment (RFA) or • criteria EPA will use to determiDa 
Prelimi.ilary Assessment/Site ·-. whether a rel..Se Oists. ODe - . . . 
Investigation (PAJSJ)) by the responsible- commenter ubd EPA to provide mon 
Agency is necessary to determine if a specific criteria for when the Aa&DCf 
n!l ease has occurred. or if there is • may find a site to be unacceptable bUed 
substantial threat of release. prior to ill on a relevant release. while two other· 
initial u.se for the receipt of off-site . commentars asked tliat determiDationa 
CERCL.-\ wastes. (Once e fac:i.lity has · of unaccaptabiUty be pounded on Y8lJ · 
been {oUDd to be aa:aptable. it remainS finn evidence.~ objective aiteria. 
acceptable until EPA notifies the facility In evaluatina releases and thnatenecl 
otberw~se. as provided in S 300.440(a)(4) re1eaaes, the Aaeucy believes that it 
o{ the rule.) U a release has been -should rely on all available infarmaticm. 
Identified outside the scope of such an including information on the deaipund 
!nvestigation, completion of the · ~perating characteristics ola UDit. The 
invesugation is nat necessary prior to determination that there is a rel ... 
issuing a notice of unacceptability or (including a substantial threat of a · . 
initiati.og a corrective action program (in release) may be made based on aampling 
such situations, the corrective action results or may be deduced from other . 
program should be designed to include· relevant information. For instance, u 
a facility-wide investigation). Although discussed in the proposed rule at 53 FR 
the performance of a facility-VIide . 48225, a broken dike may be evidence 
in vesugation is no longer discussed in of a release (or of a substantial threat of 
the rule (see proposed rule§ 300.440 release). In order to protect puhUc 
(c)(2ll. it remains an important part of health and the environment. ancl 
the off-site evaluation program. · prevent CERa.A cleanups CrolJi · 

One commenter objected to including contributing to future problems. the 
"substantial threat of a release" in the Agency needs to consider relevant 
definition of release (53 FR 48224), information in addition to sampllq · 
claiming that tl:.is exceeds D'A's data. · 
statutory authority. . . · · However, EPA does not have - · 

Although CERO..\ section 121(d)(3} "unfettered discretion" ln this regud. 
does not specifidily state whether or - contrary to the comments of one party. 
not a "substantiallhreet of release" is The Agency will first malta findiJlp 
intended to be covered by the terms of based on available informati~ the 
the provision, EPA believes that the owner/operator will then have 60 days 
inclusion of substantial threats is to offer evidence to the conttary if the_ 
consistent with the intent of the section facility disagrees with the Ageuc:y's . 
that CERCI.A wastes be transferred only findings. Finally, if the owner/operator 
to enVironmentally-sound facilities, and disagrees with EPA's final decision, it 
that they not add ta environmental · may request a review by the Regional 
problems. Where there is a substantial:· Administrator. · 
threat c:.f a release. a.g .• :. c:rnck in a The final rule. therefore~ will continue 
containment wall. the transfer of . to allow the Agency to mue release 
CERCl..A wastes to the site would not be determinations based an information 
environmentally sound. . other than samplins date. · 

Even if the Jtatute is not read to 2• De MblbzUa Ral .... 
compel this result. EPA believes it Is a ·· 
sound one as a mattn of policy under In the proposal. the Asent:'f • 
CERCI.A. It is within the Agency's interpreted the Qlncept of release iD 
authority to respond to both re~... sectioD 121(d)(3) not.toinclud.e de 
and "substantial threata of release" minimi• releases (53 FR 48224). Several 
under CERCI..A section 104. It would be commenters supported the de .rnilaiznU 
inconsistent with the purposes of exemption. but disputed. the nurow 
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scope of the exemption. One commanter 
argued that only those releases that pose 

'a threat to human health and the 
environment should render a facility 

. ineligible. Two·commenten dlsagnted 
with the example of a non-de minimis 
release between landfill liners, and 
asked EPA to correct this 
misunderstanding when issuing the 
final rule. by stating that accumulations 
of liquids between the linen are not 
"releases into the environment." . · 

The statute directs EPA not to transfer 
CERCLA wastes to a unit of a land 
disposal facility that is releasing "any" 
hazardous waste, or constituent thereof, 
into the environment (CERCLA section. 
121(d)(3)(A)), and to control "all such · 
releases'' from non-receiving units 
(section 12t(d)(3)(BJ). Contrary to the 
suggestion of the 6.rst commenter, the 
language of the statute does not provide 
that "only releases that pose a threat to 
human health and the environment" 

. should render a land disposal facility 
unacceptable under the Off-site Rule. M 
explained in the propoaed rule, 53 FR 
48219-48220, Congress wu very 
concerned about leaking land disposal 
units, and set ·out in section t21(d)(3) a 

... very stringent standard for the transfer 
·· of CERa.A wastes to such units. (The 

Agency has greater discretion for setting 
a standard for units that were not 
addressed by the statute.) · 

EPA recognized, however, that there 
are releases of :ouch a minor nature as 
to be considered "de minizrtis," or of 
such a trifling nature that the law does 

· not take notice of them. SetJ Alabama 
Power Co. v. Castle, 636 F.2d 323, 360 
(D.C. Clr. 1979): Black's Law Dictionary 
(4th ed.), West Publishing, 1968, at p. 
482. EPA considers a de minimis release 
as substantially lesa than a release that 
poses a threat to human health and the 
environment. Releases will be 
considered to be de minimis only in 
exceptional cases. To aid the public, the 
Agency hilS attompted to identify soma 
examples: releases to the air from the. 
temporary opening and closing of 

·liners. The accumulation of liquid 
between liners that are controlled by 
leachate collection systems does not 
involve a release to the env-'LfUnment; 
thus the presence of leachate between 
liners will not necessarily make a unit 
·unacceptable. . ' . ~ ... . . 

3. Releases to the Air. , : ~- ·· 

Two commenters stated that until the 
promulgation of regulations for the . 
control of air emissiona from hazardous 
waste management units (under RCRA 

·section 3004(n)), it 1J impossible to taU. 
what releases are normal during· 
hazardous wasta management -
operations. Thus, they argued that air 
releases should not be considered u a 
basis for unacceptability under the Off· 
site Rule at this time. 

In response to the comments. EPA. 
agrees that standards do not yat exist for 
differentiating between acceptable • 
releases to the air and air releasea that 
may pose a threat to human health ·and 
the environment. Because almost all 
liquids evaporate or volatillza, air 
releases of some ldnd may be expected 
at almost every site, making a "no 
release to air" standard unrealistic. 
Indeed. the statute does not restrict the · 
usa of units with releases to the air. See · 
section l21(d}(3)(A). Thus, u a matter 
of policy, air emissions not otherwise 
permitted that result from hazardous. 
waste management units will be 
considered releases under this rule only 
If they exceed the standards · 
promulgated under RCRA section . 
3004(n)(when they have been 
promulgated). However, until the 
section 3004(n) rule is final, air . 
emissions from such units will be 
considered releases where they are 
found to pose· a threat to human health 
and the environment. Similarly, air 
emissioni that are nqi covered by RCRA 
section 3004(n) standarda will b8 
considered releases under this rule only 
where they ant found to pose • threat to 
humm health or the environment. 

4. other Ralaasea . 

problems have no relation to 
incinerators. 
. The legislative history (see. e.g., 53 FR 
48219-48220), shows that Congress was 
very concerned about releases to the 
land. That concem was reflected in the 
statute by_pr.o.Yiding_specia.lmtutory~-'-r---
requirements for the transfer of any : 
haZardous substance or pollutant O!' · 
contaminant from a CERCLA site to a 
land disposal facility. By providing that 
EPA may not .use land disposal facilities 
with uncontrolled releases at non-
receiving unitS, the statute suggests that 
EPA should not, through CERCLA · . 
cleanups, do busineu with facilitin 
that have leakinsland disposal units. 
Sanding CERa.A wastes to facilities at 
which relevmt releases have been · 
controlled avoids addins to · 

· environmental problems, and furthers 
the Congressiolial policy to reward only . 
the best facilities ~th CERCLA 
contra~ 

The fact that the receiving unit may 
be an incinerator does not change this 
an·alysis. The environmental damap 
from leaking units is still present. 
Further, unlike receiving units at a land 
disposal facility which must eliminate 
all releases, non-receiving units need 
only "control" their releases in order to 
be acceptable, a rea~nable step to 
require before deeming the facility 
acceptable to receive the government'~ 
CERCLA waste. Finally, as RCRA 
regulations make clear, the presence of 
a single land disposal unit makes a 
facility a lmd disposal facility (see · 
proposed rule, 53 FR 48225); therefo~. 
where an incinerator is part of a facility 
with land disposal units, the final rule 
still requires compliance with the . 
release requirements for land disposal 
facilities in order for the incinerate: to 
be acceptable _to receive CERCLA 
wasteL · · · · 

. ' 
E. Notification of Acceptability · 
1. Management Options for Lou of .. 
Accep~ility · - · : . . . .. 

bungs and emissions of non-toxic md 
non-~ted substances from units not 
otherwise subject to Federal or State 
permits.• De minimis releases will be 
exempt from the definition of release. 

However, as two of the commenters 
noted, one example in the proposed rule 
was incorrect: "releases" between 

One commenter was concerned that 
releases from non-receivins units at 
RCRA Subtitle C land disposal facilities 
could result in unacceptabillty of the . 
entire facillty. Specifically, the 
commenter stated that S 300.440(b)(2)(B) 
could preclude the use of an incinerator . 
at a land disposal facillty where a non· 

•OD• commstlr mt..d ~IIi lhe · receiving unit hu a releue. The · 

Two commenters asked EP"A to 
discuss the ramifications on a clamup 
contract if the disposal facility becomes 
unacceptable during a remedial action. 
They also uked that claims from a 
contractor be made an eligible cost of 
the action. · · · 

Lou ofacC8ptabWty during a 
response action constitutes an 
implementation problem that will be · 
handled on a case-by~ basi.J through 
the contracting process with the . 
individual facility. EPA does not believe 
that this needa to be addressed in the 
rule. Theta are, hcnvever, several· points 
to note. · 

prMmbl• 10 !he propoaed rW8 (S3 Fll at .. uti u commenter -~ with prohibiting the aa)'illllbat d• rnillilJUJ nl- an Milly nl- ""&"......,. uw c1o Dot ad•-IY •frKI public h..lth or lhe use of a land disposal unit in a land 
•YilmlmiDlN nth• tlwl m .. ly miDiiDal • disposal facillty with a leaking non· 
nl~lh DO adnrM •&d-Ub tho• Mt out receiving unit. because there are likaly 
ID lh. -piN ID !he ~Ia. To dl• IIXUDl dill be "1 bl 'th th ·u prior ~· _ COIIIuiDio it 1.1 cl.uia..d b): w . · to si.ml ar pro em.a W1 o er um . 
dilclualoD ua tbl.a ~ble ~-a. · , · The commenter argued that th8M · · 
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In most cases. there will be a 6o-day commercial facilities in each Region. not to send CERCLA .wutaa to facilities 
review period before the fi:.itial notia of This information is available to parties with relevant violationa or releases. For 
unacceptabillty takes effect. The fadlity directly involved in locating sites for the reasons sat.out at S3 FR 48227, the 

· may use this time to take steps to return disposal, and to the interested public. Agency believes that a 60-day review 
to acceptability, and thereby avoid from the "Regional Off-Site Contact" in period is a reuonable compromise · 
disruption of the remedial action. This each Region.aJ om ca. A Ust of these. among competing interests. Of course, · -
6o-day time period wu also provided to coordinators and their telephone the Regional Adriiini.strator has the . · 
afford \he lead agency the-opport\mi~ty;.:__~n~um;;,;b;era~u;;m;-.;;cli;,u~d;,ed~u;A-;,~pppe~n~CllXnvTI "to.---idiSCri!ffi.~u~o~nilt~o~e~xt~en~d~t!i~e~6~0-dayti.~ Jp~en~·~o~a:=---
to arrange for alternative disposal this preamble, and updated li.sU will be if approp~te, dependins on the factors . 
capacity (if the remedy will not be available from the Superfund Hotline in the case. In. deciding whether to · 
completed within the 60 days, or the and Superiund ~t. · extend the 60-day periOd. the Regional 
facility is not expected to return to· Administrator shoUld. for example, · 
compliance in 60 days) (53 FR 48227}. F. Review ProcedWYJS · . consider the need to proceed with the 
Second, the issue of who should bear 1. Agency Response Time cleanup expeditiously and the nature of 
added costs stemming from a facility's . the violatiom or releasa found at the 
loss of acceptability must be 1 matter of . Tw~ comm~tara aabd EPA ta - . facility (i.e •• the potmtial danaer m 
contract negotiation between the parties. ldentify 1 1l'ecific time. frame for · continuing to send wutM to the lite). r· all th ..Re . anal Administrat ~ency reYleW of. facili~· retum to --against the~dequacy-of1hneconi- . ---~~-

.. -d:. ~" ~e ~cretion tD extend~. -- aceeptaoifity rtariii an era lpe(:ified - developed at the staff lneland the due 
So-day period if all factora, such u 1 response~ for revie~ of process concema of the facillty. -· 
lack of available alternative disposal un~ptabilitr ~etermmations by the 2. Notification'oflmmec:Ua .. capadty and 1 low threat to human Reg1onal Administrator (the commenter 
be&ltl ..nd the environment 10 warrant. rnggested that the ap~ to the RA Unacceptability ~ 

. ' should be completed Within the eo-day In the proposed rule, EPA ltaUcl thi.t 
2. Potential Unacceptability review period}. ••tn case of either an utenaioa ar 

One commenter asked for clarification EPA does not beUsve it is feuible or immediate unacceptability, the facility 
in both the preamble and the rule on the approp~ate to establlsh 1 specific time ahould be notified u quickly 1:1- .. • .. 
relationship between the initial notice frame wtthin which 1t must respond to possible" (53 FR 48228}. One -· .. 
of potential. unacceptabillty and the l facility's. request to return it to commenter asked that in cuea where . 
ability of a facility to continua to receive acceptability (whether that request immediate unacceptability t. trigered. 
CERCLA wastes lor 60 days after the . comes within the 60 ~ay ~view period the owner/operator be noti.Bed within · 
notiea ofunacceptabiUty or after a final detenm.nation of 24 houn. . . , · 
(§ 300.440(d)(3)). In addition, the unacceptability hu been issue~). · · . The Agency will make every effort to 
commenter believed that a Although the Agency fa committed to· notify a facility u soon u possible after 
determination of unacceptability should making every effort to respond to such a finding of immediata ~h:,biUty. 
be11ublished in the Federal Register. requests u quickly as the case allows, In many c:asea. this may be wi a 24-

The receipt of an initial notice of the Agency cannot allow its priorities to hour period. The Agency notes u well 
potential unacceptabillty does not be driven by utifidal dead..l.iDes. · that in serious aalaty or em~Dp~~CJ · 
usually render a facility unacceptable Further. if the Agency were not able to situ•tion.a, it may be appropriata to. 
unless or until the final determination verify a facility's alleged retum to make a finding of unaC:Ceptability _ 
has been made and takes effect (usually compliance by a required date. and fn effective in leu than 60 days, although 
60 days after the initial notice. or after fact the company had not returned tc immediate unacceptabillty 1a not . 
an alternative time period as provided compliance, CERCLA W.stes would be required. The rule baa been changed to 
under § 300.440 (d)(B) or (d)(9)) (53 FR transferred to unacceptable fadlitiea, in reflect thia fact. . . . 
48227). As discussed earUer, a facility · violation of CERCLA section 121(d)(3). 
for which EPA has never made 1 Companies that are unacceptable must 3. Potentially R.,Ponsible Parties 
determination of unacceptability will bear some responsibility for their status: One commanter uked EPA ta 
not be afforded a 60 day period of EPA will attem'pt to evaluate a retum to ascertain whether a determination of 
acceptability after the initial notice. acceptability as promptly u practicable. unacceptability might have an impact. 
Note that in exceptional case•, . As to the comment that the appeal to on removal or remedial actions being 
unacceptability notices can. be made the Regional AdministrBtor shcnild conducted by potentially responsible. 
Immediately effective. See 53 FR 48227- always conclude within the 6o-day parties (P}U's). The commenter 
48228. EPA will not pubUsh · review period, EPA notes that the maintained that a represant&Uve of tha 
unacceptability notices in the Federal statute establishes a aitical mandate: PRPa should be allowed to attend any . 
Register; because of the ability of a . the Agency shall not send CERCLA . conference held CD the. determination of 
facility to take steps to return to wutes to unacceptable facilities. The Ullaccaptability.· . . 
compliapce at any time, acceptability Agency hu aheady provided a . . · A determination ofunacceptability 
status is dynamic. and many such . reuonabla paricd b review and . may have an inlpact on PRP a~o::a if · 
notices will be out of date before they comment after an initial &ding .of those actions are being conducted . 
gat published. In addition, such a violation, during which time the facility pursuant to a CERa.A authority ar 
publication requirement would obligate will have an opportunity to meet with using CERc..A funds (e.a.. a mixed 
EPA to publish in the Federal Register Regional officials. & an added · funding case): in. such a cue, off'-site 
notices of when fadllties return eel to protactfon, EPA has provided a right to transfers a·f CERCLA Wastes would ba 
compUanca: the effort involved would appeal th, staff-level decision to the required to comply with thia rula. 
be significant (with llttle a.sSW"allca of- Regional Administrator, who will Issue EPA does not beUeve that iUs · 
being timely), and could detract from a decision u soon u possible. HOW8VW, necessary to invite PRPa to participate 
more important Agency businea. · EPA cannot allow this proceu to . . in its deliberation· on acceptability : 
Rather. EPA maintains-an up-to-date routinely continue indefinitely, and lt determination.a (although EPA may do 
record of the acceptability rtatua of cannot violate Congress' clear dinK:tion so in approprlata cues). The effect of· 
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acceptability determinations on PRPs EPA addn!ssed this im1e in the . 
involved in CERCLA actions illi.mited proposed rule (53 f1t 48226-48227). Ail 

impoundments at great risk to workers 
or the environment), the Agency bu . 
provided mother avenue for correcting to determining where they cari transport EPA decision not to use a facility is 

their wasta. The parties most aimtJly a response to, and recognition of violations. . · · · · - .. 
hoo .... ...,l~ ..... l-.1 •• ~ ... tl.a ,.,, ... m...... ·. the finding of i ;,iolaUou ur release. 'i"ae 
sta~~~;;.,~/;p~;:E;1 ~d fadlity mu.t accept aome responsibility 

SinUluly, EPA Ia uoi "!crcing an· 
owner/operator to foreso the. right to an 
appeal.'' Gongrau--has directed EPA to 
clean UJ!IHJerfund site~ expeditio~ly, 
and at same time not to sand , .. 
CERa.A. wastu to sites that are in · 
violation of applicable laws or that have 
una~ntrollad relevant releases. Thus,. 
the Agency must mab these latter· ·· 
determinations promptly, while 

the Stat&-6lready partidpata • ..l'he _ _ _for its actions (or inactions) and 
possible need for soma PRPs to make negative impacts which may result. 
-a:Itern"Jtive-amJfgemenu for transport of :z. Payment of PeD.altiu .. . 
a CERCLA wasta is not a direct element · 
of an acceptabij.ity determination. A commenter charged that off-site 

determinations are a means of forcing 
the payment of penalties and of forcing 
an owner/operator to forego the right to 
appeal corrective action order~ or 
permit provisions; the commentar 
argUed that payment of a penalty should 
be irrelevant to whether the facility has 
corrected-the-violation. Further, the 
commenter asked that the burden in · 

G. Due Proceu hsuea 
1. Potential Loss of B~bleu 

One commenter uaerted that .the Off· 
site Rule may infringe on the · 
constitutionally protected interests of 
private parties; specifically, the . 
commanter argued that the · · .·. 
"opportunity" to compete for business 
is denied whenever EPA detmninu 
that a fac:ility is unacceptable. Such · 
decisions have i negative impact on a 
company's reputation, further subjecting 
the~ to a potential loss of business, and 
therefore, thesa daciaions must be made 
within the confines of the due pnx:eu 
clause. · 

· M noted in the preamble to the 
proposed rule (53 FR 48226), EPA 
agrees that facilities with valid RCRA 
permits are authorized to receive certain 
types of wastes and have the 
opportunity to compete for those · 
wastes, but it does not' create the right 
to receive my particular wasta 
shipments, from the government or any 
other party. EPA il, at the same time, 
sensitive to the comtJany's concerns that 
EPA's process for deciding which 
facilities to usa must be a fair one. Thus, 
Congress hu established the parametal"' 
for that decision-making process (i.e., no 
shipments to violating or leaking 
fadlities), and bas requ:inld a minimal 
procedural procau. In implementing tbe 
Congressionally mandated scheme, this 
rule sets aut a 6o-day period for a . 
meeting with Regional and State 
offidals, 11n opportunity for comment, a 
decision by the appropriate Regional 
Wasta Management Division, and than 
the opportunity for appeal to the 
Regional Administrator. The final rule 
makes review by the EPA Regia~ 
Administrator available to the State and 
the recei$g facility owner/operator, as 
compared to a disaetionary matter left: 
up to the Regional Administrator. 

EPA has made every effort to establish 
~~dural protection for affected 

ties that will ensure that off-site · 
acceptability determinations are made 
in a careful and consistent manner. The 
Agency believes adequate due pnx:ess . 
protection has been provided. With . 
regard to the comment of a negative 
impact from the off-site determination. 

allowing the owner/operator a · 
reuonable right to revill!· EPA believes 
that the 60-d.ay review period with 
access to two levels of decisionmabn. 

S 300.440(e) for establiahing · . 
acceptability during challenges to 
corrective action decisions, should be 
reversed to provide that a facility is 
acceptable during the period of an 
appeal, unlesa EPA (rather than the 
facility) can demonstrate that interim · 
measures are inadequate and that other 
corrective action meuures are necessary 

· u provided under thinula, representl 
suCh a balance. However, withheldinl 
decisions during months and years of 
administrative and judidal challenge 
would not allow the Agency to comply · 
with its statutory mandate, and would 
encourage dilatory appeals. (See 
diacu.ssion at 53 FR 48228.) · 

to protect human health and the . 
environment. 

M stated earlier in this preamble 
(section IV.C.4}, the question of whether. 
or not a facility hu returned to physical 
compliance with applicable laws is 
generally s.epareta and distinct from the 
question of whether penalties may be 
appro"Oriate far past violations; a 
company's right to appeal any penalties 
associated with underlying Yiolations is 
unaffected in most cases. However, EPA 
has identified one major exception to 
this rule. Where a violation cannot 
physically be "undone" (or the Agency . 
has determined that it is safer to leave 
waste in place}, one can argue that-the 
receiving unit iJ "tainted," aDd that the 
violation iJ a continuing one. In order 
to avoid such a harsh reslht. EPA has 
provided that in such casas, the fadlity 
may be said to have l"''!tnmed to physical 
compliance after any required steps 
have been taken to prevent recurrence of 
the violation. and any outstanding 
penalties to Fl' A have been paid (see 53 .. 
FR 48229). EPA needs assurance that · 
there will be no repetition of the . 
violation, and the payment of a penalty 
helps provide that needaci assurance. In 
effect, it iJ the preventive measure plus 
the penalty that "corrects" the violation 
in tliese casea. Thus, the Off·sita Rule iJ 
not "forcing" the payment of penaltiu; 

· in most cues, such payment is not 
~d to achieve acceptabiliry. Where· 
physical compliance iJ not technically 
achievable, or would be extremely 
d.ifflcult to achieve (e.g., excavating 
entire landfills or draining entire surface 

On the appealluue specifically, EPA 
hu gone even further. providing~ 
additional mechanism for an owner/. 
operator to be conside~d acce~table · 
during interruptions in corrective ac:tiall 
to cdntrol releases due to the need to 
pursue permit modifications. Although· 
the statute conditions acceptability on 
the "control" of releases, and no · 
corrective action will ba on-going under 
the permit or order during corrective 
action appeals or permit modifications, · 
EPA will consider the facility acceptable 
if the Agency is satisfied that suffidant 
interim corrective action steps are 
underway, or if it 11 convinced that no 
corrective action iJ needed during the 
interim period. Thus, a facility wishiq 
to nmain acceptable and wishing to · 
appeal may do both. Contrary to a · . 
commenter's suggestion, this burden is -
properly on the owner/operator. if.it 
wishes to remain acceptable during the 
period of its permit modification appeaL 
After a certain point, the Agency must 
be able to get on with itS business of · 
cleaning up sites. · · 

3. Review of Determination Decisions· .. ' 

One commentar argued that the · 
procedurea sat out in the proposed rule 
for review of off-site unaccaptability 
determinations (53 FR 48227) would not 
promote consistency ~ decisionmaking, 
which a district court found to be a. ·· 
seriow flaw in the original Off-site 
Policy. The commantar requests the 
right to an expeditious review by ID .· 
impartial decisionmaker (someone other 
than the person who originally made the · 
decision), and a right to review of EPA . 
Regional decisions by F2A Headquarters 
(preferably the General Counsel)~ . 



' .. 
Federal Register l Vol. 58. No. 182 I Wednesday-, September 22. 1993 I Rules and Regu.lations49Z13 

EPA believes that it hu established a opportunity to appear with c:Ounsei, H. Re-Evaluation ofUnacceptability 
· system of review which will promote submit dcxumentary evidence, and 

ccnsist&ncy in decisionmalri~. The prese:lt cd ::c:fro!!.t witneu .. ; md a . 1. Thresholds/Enforceable Apmentl 
proc:ed~ to be applied are · early set transcript of the proceedings to be made One commenter asked for a . 
out. ~d wtll ~- oveu_een by - -- ----available to the respondent. clarification on the threshold that will 
coordinators m the ten EPA ~ons. 

-n-.-Kgenqintenlis-to-provide"training · Tbe.Jilore complex de~ent . render a facility inappropriate for . 
and guidance to these coordinators iD p~ures are not ap~ropnate for the acceptiDg wuti.: . 
order 'o assure consistent applications. Off-s1te Rule. The re~ew p~dures ~ The criteria for determining when. a . 
The consistency problem identified by out by EPA under the Off-stte Rule facility crosses the threshold Into . : · 
the district court and cited by a . . already provide for an infonnal hearing, · unacceptability are described in . 
commenter,stemmed from· . · · opportunity to appear with counssl. and S 300.440(b), In short. for a facility to be. 
implementation of the May 1985 Off-site submission of d~entary evidence.· acceptahleto receive CERC.A wutu. it.· 
Policy, which wu dramatically more .. EPA does not believe it is appropriate or must have no relevant violationa under. 
limited iD scope and procedures than . . neceasary to call and confront witnesses applicable law; and it must control all . 
this final ~·· Procedures for notica and in order to determine if the facility's . relevant rel8&181 (and. for certaiD 

· ··-opportunity to comment by affected . . operations reveal relevant violations or . categories of fac:ilities. eliminate all 
f~ciliti~ w~re added by the revised Off- l'11ieases. Moreover. a key distinction relevant releuea at the receivinl units) •.. · 
11te Pohcy m November 1987, and these between the two seta of rules is that EPA will determine whether th.. . . 
procedures are being expanded by this acceptability is within the control of the criteria have been met baUd on ngu1ar. 
rule. Moreove!, the fact that such . . owner/operator; unlike 8 disbarment for inspections. · .: . 
procedures wtll no~ be legally · a ser period of up to three years. The commenter also obJectecJ to rhe 
enf~rceab_le regu)ations-u compared to unacceptability status may be · ...... ,;rement that a Federal facilit.. mUit · 
policy gu1dance-edds to the canainty 1 . ed th . . ·-.,.- •1 
that the procedures will be consistently erm.J.?at onca e faclity returns to control relevant rel.euat under aa · 
followed. . phySlcal compliance or controls. "enforceable agreement" in order to b. 

The request for expeditious review by l'11levant releueL acceptable to recaive CERCLA wute1 
an impartial decisionmakar. other than The informal procedures set out in the (~3 FR 48229). The commenter noted 
the person who originally made the Off-site Rule are also consistent with the that there may be fully-permitted units 
decision, is satisfied by .the provision in purpose and terms of the statute. · at Federal installations that could ·safely · 
the~~ rule for appeal_ to the Regional CERa.A rttquiret swift action in these acapt CERCLA wutes: however, these· 
Adm~n~strator •. The Regtonal.. cases: the use of procedures provided in units will be 'unavailable because of the 
Admm1strator 1s not involved m the this rule allow relatively quick action. presence of releases elsewhere oa the 
day-~o-day compli~ce and release while providizlg due prDC8sa. F\irther, installation that an part of a facillty- : .. ·· 
findings of the ~~onal Waste the procedures go well beyond those wide investigation,1iut not under liD 

Managem~n.t ?iVlslons, ~~ does not r1lquired in the statute (simple · enforceable agreement. Thus. agendes 
make U:.e ~tialacceptabtlity . - "notification"l and those ·~gested in. would be forced to use facilities off the 
determmation based on the meeungs th £ .. · federal property for receipt of CERe..-\ 
with the owner/operator within 30 days e Con e~nce repo~ on SARA~ an . waste, addin~ to costs anci delay. . .. · · 
of the notice letter. Rather, the Regional ~pportumty t~ m~t m_formally, and . . 
Administrator supervises all operations post-dete~ation dispute re~ol~tion Congress clearly stated that CERa.A 
of the Region. and is available to hear procedures for _:elease determmauons). wastes should not be transferred to 
appeals from those decisions. if (See 53 FR 4822' .) leaking units at land disposal facilities · 
requested. EPA notes that only one commenter or to land disposal facilities with. . . 

It has been EPA's e:fterience under · d th th rul • · leaking non-receiving units that are not. 
!uggeste at e e s revtew being "controlled." EPA maintains that 

the revised Off·site Po irv that R...,ional proced••-s were m' adequate 
d 

-J -o ...... • · an enforceable a"""'ment is n--- to 
Administrators o not rubber-stamp ,..-- ~-J 
staff recommendations on off-site 5. Notificati_ori rjpecisiona ensure that such releases are controlled. 
acceptability, and have overruled or . and to ensure the continued 
remanded such recommendations in The proposal. at 53 FR 48227 • implementation of a corrective action 
appropriate cases. The .courts have· provides that the Agency will inform program approved by EPA or. whm 
further stated that Agency the owner/operator "in writing" of its appropriate, the State. EPA sees no . 
decisionmakers are pnsumed to be decision after the in:fonnal conferenca reuon why Federal facilitiea should be 
unbiased. See Withrowv. Larldn, 421 and review o{ comments. EPA thus treated differently from private parties 
U.S. 35, 47 (1975). agrees with the comment that the buia (see CERCI..A section UO(a)). Although. 

for all decisions should be clearly it might be easier for some Federal 
4. Review Procedunts 

One commeriter argued that the 
informal conference and written 
comment procedure (described at 53 FR 
48227) is not suffident for review, and 
suggested using the procedures 
proposed in 40 CFR 32.3l2"(d) and (e) 
(52 FR 39202, Oct. 20, 1987}. This refers 
to proposed regulations for Debarment 
and Suspension under EPA A.ssistanc&, 
Loan, and Benefit Programs. which· ·· 
provide for an informal hearing without 
formal rules of evidena.a or FOC&dure:. 

• 0 •••• • •• • •• :. ••• 

articulated in writing. EPA also agrees facilities to use active RCRA units on . · 
that owner/operators should receive their property to receive CERa.A · 
respo.nses to their major comments on wastes. they may only do sa if those 
the acceptability decision. Regions will units meet the conditions set forth in . 
specify in notices of unaccaptability · t.bia rule. The requirement to haw · 
why a facility or unit hu been found relevant releases at non-receivins units 
unacceptable, and in post-conference controlled by an enforceable agreement 
decisions w by a final unacceptability • may be satisfied through a permit (e.g., 
detemlination has been made. Such... the corrective action portion of the 
steps will also facilitate the review by· . RCRA p~rmitl. or consent agreement . 
the Regional Administrator, who may . (e.g., an mteragency agreement ~der .. 
limit rniew to the WJderlyiDg·record.. · . ~CLA aection 120), ~th of w~ch are 

. , . . '.· . . ... · .......... , _.,: . . • . U&l~Je.tQ F~eral {adliti& , : ... , '": · . 
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~ Consctiva ActionJControUed Raleuee optiona. affacti nly reducin8 tha: irn~levant to the aue&tioD ol whether a. · 

One C:oauDentar ~ that .. mality . availabia Cll~ty to nocilinw- . . . .. unit can aafaly lWuua hazardous ....... 
with 8 corrective action ptog!M! in R.equirin@ the owner/operator to . . . . nus issue bas aU.dy been.larply . 
placa. sh"ould be considend ac:ceptable. · phyw.t.caily el.iminaw the rele.ue at DOD• addressed in thil pnamble statement at 
and supportad the broadft definition of · receiving unita in order to be acceptable section IV.C.4 (''Relevant Violations") 
what constitutes 8 COrrective action would-alao-go-beyond tha strict tanns of and-section IV.Go2~'Payment-of--·· · 

the rule to "control" relauu. Further. it Panaltiee")_,_flna).resolution of lepJ 
program (propoaed-S-300.440(0(l)(ili)), · would be a particularly hanh result · proceedinp (i.ncludint peyment of · 
~~o~~the ~ of,~n.leo_t Stat. given the statute's requirement to· · penalties) is DOt a pre-amdition to· · 

The final rule continues to provide control "any" release at • land disposal regaininw accaptabillty where the - · .: . 
facility. By encouraging facilities to· · facility can,ln elma, undo the violation· · 

that corrective action program& must be begin studying and eUmi.nating nleasu. (e.g., nmove iml_)roperiy disposed · ·· · ·-

p~:::: :n~ aordappro' .!!.... this rule furthen the control of leaking · waste I and thereby return to physical ... 
. r-- unit&. Further. by requiring such work compliance. HoweYer, resolution of · 

authonty if the nlaae b .as. Ul othu--. to be amducted under an enfcrceable . · penalties and of EPA legal proceedings 
than·RCKA whtitle C facill~. ~A · · order or co:rnctive action pennit. EPA- · sre pnwrally pnM:OnditioDS to n~pininl. 
cautions. hOWWYW • that provuuma ill- · has the ability tu ensure-that the · · · aa:aptabiUty in those cases where a . 
Stale on:i.er:' or ~b issued by 5~ requ.irechte}'t are carried out . notation cannat be undolie. (SH · · 
not. authorimd HSWA c:m:rec:tln · · expedltiouaty-. -· . ·. · :· ·.:. -~. - examples in the discussion of Relevant 
action are genenlly Dot. -=ceptabla to · . ·· · · · . . .: ·- VIolations. C.4.) ID those cases. ·· · · · ·· 

. satisfy thia requirement at RCRA . . 3. Releuaa arid RegaJn_ing Ellgibllity · . (especially whca a decision has been. · 
facilities. (See 53 F.R 48229.) ~e major One commeoter challenged u too · . made to leave wastes in place in a land . 
axceptiDDlo this ia when SW.. · . .. inflexible the pro'risi011 in tha ~- disposal unit). the Asmcy is allowing a·· ·. 
authorir.ed for the bue RCRA program rule (53 F'R 481291 thAt · tha e~cal compllani:e determination to hay. •-u-~·a valid narmit :r:· ·u. reqwraa · 1' .. .- wu r-- --o eliminatioD oi all releuu from a made deapite what some might see u 
corrective icdaD for releases rd fo 1 F ch -·tated unita to the ground water·· receiving un1t lo o er to repiD ·. a rever-ongoiq via ation. or au 
•""&.... aa::sptabillty. The comm.entar argued cuaa. the Agency bas a oeed for greatar 
(pwsuant to 40 aR 264.100)... that req~ el.imination to the extent. certainty that every a~on has been ···· 

ODe commentar objectad to tech.nically feasible and to a level which taken that can be taken to assure that the 
considering a releue at a DOD-1'801iving pose'.!! no thnat fo human health and the violation wiH not recur. In effect. it 1a 
unit to be "eontroUed" ~ simply on environment. would be more realiltic. the taldng of required preventative·· .: .. 
the issuance ol m·order or permit: the. In retpon..se. de minimis releases from measurea and the payment of the ~ · 
commenter claimed that in lw:h cases. receiving uniu are already exempted penalty that "cDn'BCtl" the violation b1 ·· 
ID owner/operator would not be . from the rule. EPA believes that any these easeL . · · • 
required to show that tha release it further relaxation of the no-nleue ··. · '· · · · 

uall d trol call-~ 6 in I,Jm..Jementation · act Y un er con • u wu 'or standard for recei~ .... units at RCRA. ,.,. 
the statute. . . ·. facilities is ~ainst th:, intent of the Three ccmmanten sugested that in 

Far purpo881 of thia rule. EPA Ia · statute which states that waste may only ordw to facilitate implementation of thla 
considering nleases from non-receiving be traDsferred to a land disposal unit rule. EPA should establish a nation&l 
unita "controlled" when an enforceable that "Is not releasing any haurdoua data bua or other mechanism .to that 
order or permit to study the problem has waste. or constituent thereof. into the off-site contacts and their staH CIID 
been issued. The Agency beUeves that groundwater or surface water or- soil." - easily tell which facilities. natioawide-.; · 
once a facility l.s under such an Co~ ai.mpiy does not went CERCLA. are in complianca with the Off..Site · 
enfoi'C9able order or permit or wastes sent to 1~ RCRA .land Rule. With such al.i.sti.ng JYitem. EPA 
agreement, the situation is "under ciliposal units. See 53 FR 48219. EPA and other AgBDci• could readily mow 
control." (If adion ia necessary to believes that the same standard should or aa:eu a li.at of approved off-site 
protect human. health and the apply to receiving unitslt RCRA disposal facilltiea. One of thaN · · 
environment during the term of the treatment and storase f8Cilities. See 53 commentera also asked EPA to develop 
study,lnterim mBilS\U'ft may be FR 4812.5. a mon formalized liat which ntports 
required.) 'I'he situation will be· which facilities have signifi.C&Dt 
considered under control unlea or until 4 · ResainfmJ Physical Compliance at violations under applicable Fedanl. and 
the order, permit. or agreement is Treatment an.d Stof1189 Faciliti•· State laws or regulatiou. . . 
violated or the document needs to be In the preamble to the proposed rule. It has been EPA 'a experience that off· • 
modified to proceed to.the next pb.ue at 53 FR 48119, EPA discussed how a site acceptability status chang• 
of action. Provided the owner/operator facility could n1turn to compliance after frequently and is difficult to usefully 
is taking positive action a.nd remains in the facl.Uty had been found to be :educe to a published list. Thus, the 
compliance with the tenns specified in . unaa:sptable based on a nlevant Aiency beUevea that the on~y way to 
ID order or pennit. the facility may violation. One commenter supponeci · . ensure up-to-data.IICCUiate UlfomwtiOD 
nmai.n aa:aptabla. . two of the three cooditions under whlch is to continue to rely on the tea Jtesional 

In addition. investigations can often a unit will be considered to have Off-Site Contacta (RC)C:&). The Ageocy 
take a long time to complete, an.d me« rega.inad phyRcal complimca. but does not beUeve that ills Ul : · · · 
wute tntetment. storage and~ · ~with the contention that, '"in un.reaonable burden to reqwre· · 
facilitiea han at leut minor releuee. most c::asea. phyaicel compliance cannot lntarest.d pa:ti• to mab one to several 
from non-receivin8 unita; tha. be regained until all legal proowfln:p, phone calla to determine the . 
requirins fadlltiea to ccmpi.W · (etc.J are rMOlY'8d.'' The commenter- · acx:eptabWty statui of fadlitiea neu: • 
correctin m8UUJ"81 before beinl charged that ~ resolution of disputal given site or with speciall.zed caP:'Cty· 
considered aa:eptabla could IIBwrely reg~ what legal COD.I8qU8IlC88. The R.egiooal Off-Sit. Contacts Will . 
limit acceptable oikit. ~ should flow from a violation are maintain up-to-data lnlorm~ti~ on t~w· 

. -·~· 
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acceptability of facilities ~thin their a revision of that policy that hu been 
R'Sion •. · · . · .. · · · . in effect ilince November of 1987. Aa 

APPENODC I.~EGIONAL OF'f.SITE 
CONTACTS (~OCS)-Continued 

However, in order to en.-loini that the discwaed in the preamble to the ·· 
information iJ readily available, EPA. proposed rule (:53 FR 48Z3o-ta::Z:3l), this ~ I Prtrnerv con- j s.dcuD can-
will rtrongly enco~ the maintenanca rule contains criteria that £P A will ua -~ ~ 

--~f-a~c.k.uttcontact for use when the· to determine where it will MDd wuta 
primary Off·Site COiitaalJ unavailable. :rom Superlund-cleanupa, but doea_11ot II ---
EPA will keep a copy of the ROC. in the resuJate or otherwiM impoae any new _______ -,., .. 
Superfund docket and with the RCRAI ~menta on ccmmercialwut8 · · ·-" 
CERa.\ Hotline (a lilt 11 also included hand.len. Acceptability undar th1A rula · 111 __ _ 
u Appendix I to this preamble, iJ largely bued OJl compliance with ·. . . 
although it will obviously became applicable replstiona thl Agency 
outdated in the future, and in~ed already enforcea. M a result of today'• IV ---
putiealhould conault with the 80'Ul"C8S rule aomelad.Uties may chooae to· 
named for tttvisitd l!sts). · ·. ·~ · initiate corrective action 100nlir than· if v 
. Dqe to the dynamic nature of the they waited for the coft8Ctin acticm. ---
acc;r::~ility determinations. EPA hu ucondition.t in their final operatiq · 
no at this time to publiah a . • permit punu&Dt to RCRA 3DOt (uJ and 
national list of acceptable (or. (v). Howevv, regudle• of the . · · va· ~ 
wacceptable) unita. The Asenc:y . requinlmentl of this rule, under the 
believes that such liJtl could aerve more authority of section 300B(h) of RCRA, 
u a source of m.isinformatian (or out-of- EPA already compell cane '!ve action VII --
<Ute infozmatioa) than nU.ble · at RCRA 1Dtarim atatua facilities with 
information. EPA"uecognition oftba lcnown ouuapected nleun. Therult •. 
dynamic nature of acceptability ia · then, ahould not result fn inc:reued VIII -
nflected in tha Agency'• policy that m long•tenn coltl to the commercial wute 

Sarah euoer. 
(215)597-
1157. 

Edm&nr 
Burica. (-404) 
347-7&03. 

GtrNa 
~ 

-liZ. (312J 
·. 353-7821 •. 
AonShaMCn. 

(214)855-
2212. 
Ge~~ . '*'· (813) 

551-7811. 
TtnySrGWn. 

(303)2D-
18ZS; 

off-lite facility doea not need to be · · b.andlini indu.try. · · ·. · . · . . 
~CC~ptable to bid on.accepting wute r~-.t Z!'t ·&.m IX -- Cline Bcldn. 

, from a CERCLA clem·up. but must be 8• ~ ... atoty r ,exiu~ty Ac:C ' (~11) 746-
acceptablt under thil rule to be awarded. Under the·ReSulatory Fluibillty Ad.· · · · · !- ~30. 
IUCh a contract. ·. · · · · · · ·· · ' · · 5 U.S.C. 601 et seq., at the time m · · : . · ....._ .......... 

ID order to avoid problems rem.lting Agency publiahea any p_rop~ oi final. · X -- "';OiS)sS:,... . 
from contractors whose designated rule, it mu.lt pnpare a R.eguJatoly · · .• 8148. 
receiving facilities become unacceptable Flexibility Analysil thatdac:ribfil the 
undr. thia rule, agencies md PRPs may impact of the rule on small entitiea. 
W&Dt to provide for back·up or • unlesa the Administrator certifies that ' · 
alternati·ve faciliti- in their contracts. · Lid of Subjeda iD 40 a'K. Put 30CI · ... the rule will not have a ligDificant • . micala 
J. Mani~"est_Itequirements impact on aiUbltantial number of amallc. A1r pollution ccmtrol. Che • 

I' entities. Today'• flna.l rule d81cribea . Huanioua subatance. Hazmiaul wuca. 
ODe commenter objected to the procedures for determiiling the . .. · Intergovernmental nlationa. Natural. · 

statement in the preamble to the acceptability of a facility for off-tit. reao\ll"C88, Penaltin. RePQI'tiDI and 
proposed rule (53 FR 48230) that limiu manqement of a:RCLA wuta.lt does recordhep~ ~enu. Superfund. 
the reau.i.n!ment to file a "Uni!ozm. not impose significant additional Watar pollution control. Wat.riUp~ly. 
Hazaraoua Waste Manifeat" form 1o MfTni"'ments or complia.nca burdens oa Dated: Septembar 14. 19V3. 
CERc.A wutes that are also RCRA . :\:~-- · d Th · 
w••tea·. the commenter aaked that U:.a I.WII regtUate community. aretore. · Caral M. Bnrwur. 

..... pUI'IUant to 5 Q.S.C. 50lb. I C8rt1fy that A~ 
requirement cover all types of waates. th1.a -·'"ti nm ot ha 

The preamble simpl, noted that· . ~~....... 0 n n 1 
· · · · 40 CFR part 300 1.1 amended u · :~ 11gnificant economic impact em a U •. 

already existing manifest requiremenu .ubstantial number of mWlentitieL fo ow.: 
under RCRA must be met. There is no · PART 3~AnONAL OIL AND 
manifest nquirammt under CERCLA. C. PapezworJc Iledu_ction .1\"ct H.a ~ •ROO US SUBST ANCIS 
and this rule don not eltabllah an --
l.ndepe.odent trackiq ~~=for '. Th1J rulJ does not contain any new CONTlNGENCY PLAN 
CERCJ..A wastes. Camp ·- with the · l.nformation collection requiremenu ·1. The authority citation lor part 300 
role iJ a.ssured through inlpections. and subject to OMB review under the · continues to read u fallcnn: · 
enforcement of contract provitiona. Paperwork Reduction Act. 44 U.S.C. A ... L-...1"-: 4 .. u.s.c 9601-9817: n U.S.C. 3501. tit~· . . _ .. ,. • 
v R-·1 to .ua1m. t32t(c:l(:ZJ; s.o. uTn. san 547!7, 3 en. 

• ~ ... a rt ~- · · VI. Supplementary ~t tHt Coml) .. p. 351; B.C. 1~10. SZ Fll29Z3~ 
A. Regulatory Impact Anaiysis. · 3 Q?R. 1987 eomp., p. 10. . 

Under Executive Order No. 12291." APPENDIX l.-,t1EGIONN. OF.F-SlTE 2. Sedfon 300.~ ia added to part 
EPA muat determine whether a CONTACTS (ROCS) 300 to read u follows: · · · . 
regulation b "major'" and thus whether Primary a» Badcuo ccn-

1 
300.4CO· Procecturee tol "lannlnQ and 

the Agency must prepare and consider Region ~ ~. lmplelneminQ otl' .. tta ,..ponM ecUON.· 
a Regulatory Im-pact Analysia in Tbia Mct1 
CO .... ~on with the rule. Today'a rule . ....--- · (a) Applicability. {1) an 

............. beca ··t lim 1 diS. 1 ·--- Lynn Hanlfan. ,....... applies to my nmedial or removal 
1a .not major Ulll PlY co n l817) 573- Frawwy, _.-l,.. .. ;.,volvo/no the off.,Ue tramfar of 
an Agency policy that has been in effect NeZ. . · (817) 573- !UOU-. - • -o U •·-
linea May oi 1985 and largely mi.rrora . · 1754. · · · any ha.zardoua cublti:Dce. P0 u ...... t. or 



• 
19216Fecienl ~/·Vol. sa. No.· ts% I Wednesaar. Se~tember 2Z. 1993 I Rulea and -~doaa 

-· ·-- .... .,..._ __ ..,.._,....__ ... 

(A) Applicable robsecdona of I&Ctioaa 
facility which haa · 3004 and 3005 of RCRA.or. where 

evaluated and found applicable. other Fedettllun (such a 
----··· ... •- under this rule {or the tJa Toxic SubltanC811 Control Ad. and 
preceding policy} i1 acceptable until the subtitle 0 of RCRA.l: 
EPA Regional Office notifiea the lacill'f . (B) Applicable aeaicma of Stale 
otherwise P.W'JUIDt to S 300.440(d). . environmental law•: and 

(5) Off·a1te transfars of thou . (C) In addition. l&Dd daposal unita at 
laboratory sampln and treatability RCRA .uht1t18 C lac:Uitiet rec:elvin& 
study CERCLA wutes &om CERCLA . RCRA huardoua wuu from~ 
lites set 'out in parapphl (a)(5) (i) actions euthorized or funded under 
through (iii) of thiJ secticm. are not . . CERCI.A must be in a>mplianca with . 
sub~OC1 to th8 reciuiremBDts ofthi& . · RCRA 56Ction 3004{.-} rn';!::e-.::n 
section. However. th06e CERCLA. wasta tachnology l"'!!qUiremena. Ext:aptions · 
may not be transferred back to the may be made only if tl:a unit hu been 
CERCLA. site unlau ths Remedial granted a 'tlf'aiftl' from tbe. 
Project Mana@tr or OSC.u.urea the . . . requiremmu under 40 CPR 264.301. · 
proper manasemant of the CERCLA. · (2.) Bekases. (i) Releue ~ defined in 
waste aamplee ot residue~ and gb·• S 300.5 of this part. Releue~ under tbia 
permilliau to the laboratoty 01' . Mdion do not include: , _ . 
treatment facility far the sample~ an.dJor-. (A) De l1lil1.imis releua: 
residue~ to be nsrumed: tD the eta. . . (B) Rslaetea pemUttad under Federal 

(l) Sample• of CERCl.A WUC81seot to · programs or under Federal p~ 
a laboratory fDr ~tieD: , __ . ·-::. :. delegamd to the Stata (federally 
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(ill} Relaases an amsidsrad to be (3) A .bc:i.lity which wu Dl'Briowlv uziaazot&ble 4Z1 me 60th caleodarziay 
·r.e;:,._l,l;:;!. .. m,. tha purpose of this eV&lu.a1ed md forma aa:spiabl. u.a.aM after t.s.Pwnc. oi tha o~ awca of 
a::tiOD as prcvi.chd in 5 300.440 thl: !"•t. {or tha pnceciin~ pol.icy} IMJ UilllCCepaQility (or other data 
0(3)(iv] arid (0{3l!vl. A :e.lease i5 JlOt continue ro recstwe CfRQ J\ wau~ itJtL. estabUsbad purA~u:t tQ parappiu 
::oDSidmsd "controll.:i" fer the purpa. 60 calendar d.aysadartha_da.ta ol ·. (ci){IJ Ol'tdX9J of thia sacwaiU.. 
of thlS~PcuDD ~peadenq of __i~ of~ notic:ll. unla~ otharwis8 - - {7) Withia 1-Q dayaol-~lroaa lb. 
admini.stzative or judlcial cha.ll~ to det8fiiWiaai.D ICf'Dnlarial wiila Ef'.A~oiLal Of5c:a aa.r the iDiormai . 
c:orrective acU~m.requiramBDb. unlasa paragrapb.l (dl{8) or (d)(SI) ofthl.a confemlce or the subiDillilOlwttttaa.------
the facility has made the requi sUe Jedion . . commeoa.. the o'wDedoperator Gl' che 
showing uncsr S 300.UO(e). (4} II lhe oWller ar operat.Dr of the Slala may .requaot a JYOasid'llatiola af 

(c} Basis for detmninizq · facil:ily ill quut.i.on suix:oiU a written the unea::eptAbility datsrminiSiOG by·· 
acceptability.{l) If a State finds that a ~for an infcrmal ccnfmmca with. the EPA R.etionalAdminhuuor (RAJ.-
facility wilhin its jurladicti= .b the D' A .R.egiooal Qma, wi1h1D 10 RacxmsidenWCD SDaJ be by review o{ eM· 
operatin& in. taon-compllance with ~tall calaDdar daf' from the iun•nc;a of the record. by ~or b7 ott.~ 
law requilaments lndudlq the . notice. the EPA Rsgional Office shall deemed appropriate by the Regional 
requirements of-my-F.ederal_p~ far provide tba opportunity for such Administnltar. %8CDIISidala1Um .U.IIat ·· 
wbich the Slata hu been authorized.; COD181'8Dat no later than 30 calendar aummat;caUy my the~ 
EPA will demmiue. dar am.uhizzg . dafl aft.sr the date of the Dotice.lf beyaad the 60-day peliod. n. owra1 . 
with the State u ·~ Utbe possible. to discuu the buis far the . opendlllr wiilncein DDtiCI ill writiD& fill· 
violatims is relnmn undar thw tule ilnd underlying Violaliou or releue tlie decisiOil oftbl aA. · · · · 
if so. issue .n tnitial deteuuin.tian af determination. and l'ts ntlennat to the (8) 'lbe EPA ~.gnal NfmtnlwtntDI" · 
unacal'otabfUty. fadllty't aCC11pU.billty to recain . . ID8J decide to axteud the 60-dwy perioll· .: 

(ZJ If• Slate 6nds that m-.,. c::ER£:U. clMDUp wutes. ~ If men time w ~~to IW'riew • · 
occurring at a facility regulated under represeuusli~ may attend the tnfarmal · submliPoa 'the r.cili'lyollm8ZiopenitAII' 
State law or • Federal prosnm far conference. aubmit writt1m ccmmllll1l shall be notified b:a writ:fD1 tf the . ·. 
which t.ha Stat. is autbariZad.. EPA will pnar to the ~formal~ and/or Rllgioaal Administzator Dtladl tbe .10 · 
detenniaa. a1t:er cc•uuitfll8 with U. request additional meeunp with the · dap. . .. · · .. · . . · 
State • appropdeal. il them... Ia EPA Region. rel.a%inl to lhe (9) The £P A Regioael Of&ce _,. · · ··.: 
relevaat WKier the nU. ad. Jl.a. W... unacceptabUity isme daring the · decide that a fac:ility"s ~ty w 
m iaitial detanainadoa of · detenu.ination pmcn:s.l! uo 5ta'bt lmmediataly eihctift (or eflilctiw ill · · 
UJWD-ptabilitJ. . · repnn;mtatiw S. preseat. EPA shaJl leu tbm 60 days) bu~ ~- · ·· 

(3) EPA may at.o U.ue iDU1a1 notify th~ Stat. of tb outcoma of the situatiom such u. but not llmit.t ta. 
d~ of un.ecceptabilitr bua:i confarem::a. An ownarlcpenrtor mzy eme!pDci•at the lacilit}' ar epwpoas-
oa its owu fibcilDp. EPA caa und.rub submit "''t'rittm commeuts by the 30th. 'rio!atJDQ1L The EPA Region 1lhUl notify 
any in.spectiCMU. data collec:doll antl/or day after issuance of the notice. in the facility OW'Mifopeurta of1he date of · 
usessmeau D8C8SAI)'. EPA will that addlticn to or lnatnd or requesting u · . uucceptabiUty, md. may 'ID1:idify 
notify with the Stat. about the resulta lnfonnal confenmc:a. . . timeframas far C"Dmnnnts and other 
md issue a determinatioa notica ii • lS) II the c:nmer or operatar :nm.ther . p~ures ac:cordiD8l1~- .. 
relevant violatioa 01' rel.aaM ia iDuD.d. reqaests au.infoamll ccnimmce nor. (e) Unoa:~ptability dllrilll 

(dl Det.ermio.atioa ofuna~plability. submits wtittMl commeuts, th~ facility admi.nistJatiPe and frzdir:irll dlalffti,.S 
(t) Upou initial detenni.Aation by tha becomes UAaa:eptable to recemt ofconective action dfK!isions. Fur a 
EPA Regioaal Office that .a facility being ~ ~-oa tha 60th day aftar tha facility with nieaes the an snbJecl tD 
considel-ad. for tbs off-site tnmsfer of any no~ce ss ssroen (or on such othar d.u ·· a correctif1t acticm pcmi1. ortblr, or 
CERCL.A "JJ"Qte d.ces nat meet the da_SIJP' at~d undar ~ {d)! g) ~ decree. m administrative or judid.al 
criteria for at:captabiUty statad in thia secuonl. The _facility~ U remiWl cmaUeuge to the cmze<.1i1'tt 'edicm {or a 
§ 300.440(b). the E:PA Ragioa sbal1 unacceptab!a onti1 ~ tim8 a the EPA chall~ to a pamit modi&atin . 
notify tha o'Nnw/operator ol suck Regional Office ~qufitJII the GWDer' or calling for edd.itional CDn"Kdn IICtion) 
facility, and the responsible ageucy ln operator olherwlA_. . . sb.all not be amsidered to be pat of a 
the Stat& iD which thelacillty is Joood (.~!_.Uttem ini'ani:W ~ ued.~ couectiV'IIt actiOD ... pzugram" CODtroilm; 
of the unac;a,ptabLllty find;,'8 n. or 901u n comment. uu·ece1v ~ tb m ami Sbal1 DOt act to •taT · 
notice will be sent by certified uui fiJ:st- El' A Region shall decide whethu or not · ~== af~ 
class mail retum J'eOitipt nquested. The tha information pronded l• suffi.d911t to • d this !e. Hcnnnr Rch facility 
certified nDW:a. if not ~wiedsed by show that the fadlity is opem.ti.ng tG un er ro. . ptahla ~ reclll:n 
the return recaipt card. £hould be physical c~mp~anca. with resp~ct. t? the - ~~-=dUring dll pendBocy tJf 
considered to h.ave beaD nceived by lh.a relevant nolatiuua atBd in tha snWal th ....... 1 r~M-tiOD if: · 
addrsssae if pmperlJ sam by J'll!l1.lM' nctica olun• I ~"4-hWty, aDd th.ta11 e apY"ou.OT' loAd;. EPA D.-& a1 omce 
--" to •'-- ,.:_. .::.l.l-- mown to tha reirnlat ~ hne bee eHmin•md · (1) It Atimas . ~= . 
IUGU ~ 4&5l~~UUD~N ll . din ..___-a. th.t adequm inteam wuedinac::tiaa 
EPA Regional om=.. . . . or centro ed. as !"qwre ~~ ....- . . measmft will c:oatinwl at the facW..J; cr 

{2)1'ba notic:a shall generally: ~tate (b)(l) o~ this secnon. such tJ:.at a (
2

) It demaastrata to the EPA 
that based om available lolan:natiml from determimltion of sr:c~ptabi!ity •auld be· th bsence of a Deed to ·. 
a RCRA Fadllty A.sseumaol (BFA). appropri~ta. ~!!,~~~~ 1h11_.~ ~== .~~ dmin8 tba lhort· 
inspecti.oo. « othar d&t& .iowaa.the operator m wn.._, w11\7Uler or u-.... l.UIII lnt8ri _...;-f .. 
facility hu baaD. found not to meet the l.nfonnazitm pl'!Widad b .wEdeDt to lam. . m 1" ... ~ 
require menta ol S 300.440: cite the support a detennin•tlnn ol . Either demoo.stratkm ~llf be .JDade.th8 
specific acts. om;GJonL cr c:onriillooa acceptabillly. Unlau EPA detarmiDaa · during the 60:fay .nm.w peaod 1ll and 
wbkh form U. beU of these bdiDgs: . that tsfoz:matian provided by the oWDIG contut oi ~ -~ canfaraace 
and inform the o:wuer/operatorofthe operator aod the SJ:ata La .IUffident to. KA 1"900t1Slderatiaa. · . • · 
Procedural J'I!ICQDmt aVailabt. un08r th.ls rupport a. dannlnadOP of . . (Q ~~It . . 
ragnJaHon : · . _ ea:eptablllty.tha~-~ a.ll8r~-~~~!~_,aua .· ... •· •. ··.· ..... 
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the opportunity to confer as described· 
in S 300.4-40(d), the facility remains 
unaccaptable, the facility can regain 
acceptability. A facility foUlid to be 
unaccaptable to receive CERCLA wastes 
based on relevant violatiODJ or releases 
may regain aa:eptability if the follo~ 
conditions are met: 

(1) ]udgm~nr on the m~nu. The 
facility bu prevailed on the merits in an 
administrative or fudiclal ch~lenge to 
the finding of noncompliance or 
uncontrolled releases upon which the 
unaccaptability determination waa . 
~d. . 

(2) Relevant violatioM. The facility 
baa demonstrated to the EPA Region its 
return to physical compliance for the 
relevant violations cited in the notice. 

(3) Beleasu. The facility hu 
demonstrated to the EPA R:eston that: 

{l) All releases from recaivmg units at 
RaA subtitle C facilities have been 
eliminated and prior contamination 
from such releases is controlled by a 
corrective action program approved 
under subtitle C of RaA; 

(ii) All releases from other units at 
RCRA subtitle C land dispOI&l facilities 
are controlled by a corrective action 
program approved under subtitle C of 

.. RCRA; 
(W) All releases from other units at 

RaA subtitle C treatment and storage 
facilities do not pose a significant threat 
to human health or the environment. or 
an controlled by a corrective action 
program approved under subtitle C of 
RCRJL . . 

(iv) A RaA subtitle C corrective 
action program may be incorporated 
into a permit. order, or deaee, 
including the following: a corrective 
action order under RCRA section 
3008Chl. section 7003 or section 3013. a 
RCRA permit under "0 CFR 264.100 or 
264.101, or a permit under en . 
equivalent authority in a State 
authorized for corrective action under 
RCRA section 3004(u). Releases will be 
deemed controlled upon issuance of the 
order, permit. or deaee which initiates . 
and requires completion of one or mont 
of the following: a RCRA Facility . 
Investigation, a RaA Corrective 
Measures Study, and/or CoiTective 
MeaSUJ'8s Implementation. The release 
remains controlled as long u the facility 
is in compliance with the order. pennit. 
or decree, and enters into subsequent 
agreements for implementation of 
additional corrective action measurss 
when necassary, except during periods 
of admiDistrative or judicial challenges, 
when the facility must make a 
demonstration under S 300.440(e) in 
order to remain acceptable.· · 

(v} Facilities with releases re-gulated 
under other applicable Federal laws. or 

State laws under a Federailv-dele11ated 
program may ~aiD ac:capti.bility Unciet 
this section if the releases are deemed . 
by the EPA Regionai Office not to pose 
a threat to human health or the 
environment, or if the facility enters 
into an anfcrcaable agreement under 
those laws to conduct corrective action 
activities to control relea.sea. Releun 
Will be deemed controlled upon tha · 
issuance of an order, permit. or decree 
which initiates and require• one or mara 
of tha following: a facility investigation, 
a cunective action study, and/or -
c:orractive measures implementation. 
Tha relU!II remains controlled u Ions 
u the facility it in compliance with tha 

. order, permit. or deaee, and enters intn 
subsequent agreements for .• . ·. · 
implementation of additional corrective
measures when necessary, except 
during periods of administrative or 
judicial challenges, when the facility 
must make a demonstration under 
S 300.440(e) in order to remain 
•ccertablL . . 

( 4 Prior to the issuanca of a 
determination that a facility bu 
returned to aa:aptabillty, the EPA 
Region shall notify the State in which 
the facility ia located, and pl'OVide an 
opportunity for·tha State to discuss tha 
facility's aa:eptability statui with EPA. 

(5) An unaa:aptabfe facility may ba 
reconsidered fer aa:aptability whenever 
the EPA R~onal Office finds that the 
facility fulfills the criteria Stated in 
S 300.440(b). Upon such a finding, thi 
EPA Regi~nal Office shall notify the 
facility and the State in writing. 

[FR Doc. 93-23069 FUed ~21-Q3; 8:45 ami 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

' Administration for Children and 
Fa mill .. 

45 CFR Par1e 205 and 233 

RIN 0970-AB1C 

. Aid to Families Wlth Dependent 
Children Program; Certain Provialona 
of the Omnibus Budget Reconciliation 
Act of 1980 

AGEHCY: Administration for Clildren 
. and Families (ACF), HHS. 

AC'nON: Interim final rule. . 

SUUIURY: These interim final rules 
implement three MClions of the 
Omnibus Budget Reconciliation Act 
(OBRA) of 1990 that apply to the Aid to 
Families with Dependent Children. 
(AFDC1 program. They are: Section 
5053, which deletes all references to 

income deeming by legal guardians in 
minor parent cases: section 5054, which 
expands State agency responsibility for 
ra'Porting, to an appropriate agency or 
official. known or suspected instancaa 
of child abuse and neglect of a child 
receiving AFDC; and section sass,· · 
which adds an explicit refarence to title 
IV-E on the Ust of programs for wbicb 
information about AFDC applicmts and 
recipients may ba mada available. 

In addition, wa deleted tba reference · 
to title IV-C since tha WIN program it . 
no longer operative. Other OBRA 90 . · . 
changes pertaining to the~ · 
piogram and the Earned lncoJU Tax. . 
Credit d.isregaJd Went publlabed JUly 8;, · 
1992,in the final rules implemanW!g· . 
the related AFDC amandDientl of tbli 
Family Support Act of 1988 (57 f'lt 
30408-30408). 
PATES: Effective Date: Septe~ber ZZ.- · · 
~waa. - · 

·Comments: Comments must be 
J8Ciived OD of before October 12. 1993 •. 
ADDRESSES: Comments should be · 
Nbmitted in writiDg tn tha A.IUtDt 
Secretary for Qilldren and Famill-. . 
Attenticin: Mr. Mack A. Stons. Director. · 
Division of AFDC Program. omc. of· . 
Family Assistance, Fifth Floor, 370 · · · 
L 'Enfant Promenade, SW., WubiDgton;· 
DC ~0447~ Comments may lwlnspected · 
between 8 a.m. and 4:30 p.m. duriua 
replar business days by makiq . 
arrangements with the contact parson: 
identified below. · · · 
POR FURniER INilORIIA11DH CONTACT: 
Mack A. Stons, Director. Division of. 
AFDC Program. Omce of Family 
Assistance, Fifth Floor, 370 L 'Enfant 
Promenade. SW., Wubington. DC 
20447, telephone (202)<l01-928Q. 

SUPPl..EYENTAAY INFORMAT10N: 

Dlacuuion of Interim Rule Pnmsiou 

EUmjnating the Use-~~ the Tenn "Legal: 
Guardian•• (Section 333.20 of the 
Interim BuleJ . 
n. O~ibus Budget Reconciliation 

Act (OBRAJ of 1981 added section 
402(a)(39) of the Social Security Act ta 
require that. in determining AFDC 
benefit.a for a dependent·cbild whose 
parent or legal guardian is under the age 
of 18, the State agency must includa th:: 
income of the minor parent's own 
parents or legal guardiails wha are· 
living in the same home. · 

Section 5053 of Omnibus Budget 
Reconc:iliation Act of 1990 (OBRA 90) 
amended section 402(a)(39) of the Social. 
Security Act by eliminating tha use of · 
the term "legal guardiBD:'1 Section. . 
402(al(39) provides that 1n determ~g 
AFDC benefits for a dependent child 
whose parent is under the age of 18. the 


